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ABSTRACT

Interviews with 40 exparienced prosecutors indicated that, even in major cities, an
average of only 4.5 rape cases per prosecutor actually proceed to trial, while only 2.5
result in a conviction. Since the handling of rape cases is often an unfamiliar task, this
mmual has been designed as a reference. work. :

: The report begins with a discussion of the historical pr:_]ud]t:ss pmsa:utars. judges, and
junies have had toward rape victims. Although the victim is often thought to contribute to
.the offense, a study of police records in five cities show that substantial threats against the
-v:eum s life*were made in 60 percent of ca%ss and strong-arm force was used in 75
pert::nt The manual describes medical tests that should be conducted immediately and at
intervals after report of the attack and recommends questions that should be asked at the
crime scenc. Forensic evidence that should be gathered is also discussed. The process of
plea bargaining and the Ropular concept of the "degn:gﬂf seriousness’’ of rape .are
Dznmde.red in order to aid the prosecutor who must determine his chances of winning the

se. Because of popular prejudices, the rape case must be especially well prepared.
Thgrefnre the presentatinn and evidem:e the treatment ﬁf witnesses. methﬁds of discover-

Fmally, the repcm cnncludzs wuh appendxx;s prescntmg sampl: fpr,rns for recolding -
information from medical and forensic examinations, a bibliography, and a description of
rape victim services in various cities.
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~ .on victims, and the manner in which cases were handled by police

PREFACE

" The cnmlrm_l 3ustu:e* system must respond aggmsswely to the crime of rape at rmmy’ :

levels. This #éport is one of a series of documents which explore the range of potential

responses. They are the result of a two-year study of rape undértaken by the Battelle Law _
and, Justice' Study Center and funded by a grant from. ih¢ National Institute of Law'
Enfcrcemem and Cnmms] Justn:e (NEECJ) of the Law EﬂfDEE nent Assistance Admm- S

[ pmsecutors ufﬂces
ape, In addition, 1261
yzed to determine the
i Of injury inflicted
, prosecutors, and

case r:ports fmm ﬁve mztropohtsn police depaﬂmems were an
circumstances under which reported rape offenses occurred, the ex

courts. Extensive interviews were conducted with 65 prosecutors, 366
146 rape victims in six cities throughout the country. These lmer\uews were designed te
explore how policy was implemented at vann}ls levels of the Cﬁmma! justice system and

“what problems the interviewees perceived in the system’s response to rape. Finally, the

legal literature concerning rape was reviewed and the status of rape law in every state was

determined by a nationwide telephone survey.
This document focuses on the response of the pms&cutor to the crime of rape at the

. filing and trial level. A companion document entitled Forcible Rape: Prosecutor Ad-

ministrative and Polic} Issues discusses many of the same topics but from the perspective
of the policy maker in the prosecutor’s office.” Both documents have been based on

‘structured interviews canducted with 40 trial depyties and 25 prosecutors in policy making

roles. The professional experience of the 40 trial prosecutors ranged from'less than six

. months to nine years, with a median exp:nence of three years. Only prosecutors who had

worked with rape case#were selected to be interviewed. At the time we interviewed them
they had had on the average (median number) 15 rape cases presented to them for filing
and 10 rape cases assigned for trial. An average of only 4.5 rape cases per prosecutor had
actually proceeded to trial; of these, an average of 2.5 had resulted in a conviction. While
scveral very experienced prosecutors were interviewed, the general sample suggested that
even those prosecutors who have dealt with rape cases have a relahvely limited experi-
ence.

The purpose of this document is to discuss the filing and trial responsibilities of
prosecutors as they specifically pertain to the crime of rape. It is designed, in part, for use
by individual prosecutors who are assigned to rape cases. For these prosecutors, it can be
used as a reference text to suggest new ideas and” to facilitate comparison of their
exp&ngnses wnth those Df nthe: pmsecutors ;.In ac;ldmcm it can bc used as a trammg
wuh rape cases. It is hnpgd thst this manual may not fmly prcwlde speclﬁc guldanc: to
prosecutors involved with particular rape cases, bit also serve as a catalyst for new ideas
and attitudes. regarding the crime of rape and criminal prosecution.

. To facilitate clarity of style, an editorial decision has been made that rape victims and
victim advocates will be referred to as *‘she.”” All other persons, including prosecutors,
will be referred to as ‘‘he.”’ This is clearly an arbitrary distinction, though it accurately

- reflects the prevailing patiem of sexes invblved in rape cases and their disposition.

alu:e officers, and o k

-~
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i . CHAPTER 1.

. . b

The recent public attention focused upon the crime of.
rape has often manifested itself in vigorous criticism of
the prosecutor. Because he plays an integral pagt in the
criminal justice process, the prosec utor is often identified

-with the meager record of the entire system. It 1s esti-

mated, for example, that less than two percent of all
reported rapes result in a conviction for rape.! As a
public official who is an influential member of the crimi-
nal justice system, the prosecutor inevitably mist shart
responsibility for this failure. i,

Direct criticism has been made of the pmsu_umr 5
response, to the crime of rape. The filing and plea bar-
gaining practices of many prosecutors suggest that they
are not committed to aggressive rupe prosecutton: rather,

‘they are cautious and unwilling tu file or try ditficult

cases. The attitudes of inany prosecutons loward tape
suggest that they stll embrace the myths, now dis
credited, sunounded this e
Finally, ol
sugpests that pi()sEi:ulmE do nut apprectale o, uhuerstand

that have hisorically

thenr oflen inacnaltlve Uesahinent fe Linis

the impact of rape * While every prostcutor would un
doubtedly -acknowledge the *seriousness ot rape, untl
=cently pioskouton have fdcused Nl auation apon
this crime
A | ST PR B T

Some of e putis.

unfair, raisifg comple. fssaes that cie s susee Jiible to
simple solitibns. Nonedheless several prusecutans fave
identified signjftcant problenis in tradional ape plos
ecution and has
prosecutors have created specially tated fAling units
Rape

e begun o ¢ontiont thein " Foi exanple,

whose personnel are sensithe to o lciun needs

cases have been assigned to celaty, tathes thaii all Ulal

lawyers within an office . 1 order tial capaitise Can be

cultivated and consistent Jecrslai inaklag nsaicd Pros
ecutors have appomnted i€t dvocaie s withn, thels

fots

ative change and promulgate aggreassive

own offices, tormed clo.er lalvon with the police
bied for legis
ﬁling and plea baf&ﬂlllliié slanidaids

All ot thesc pio

I!CS h}'blﬂm can win rape cascs dlld aup}.uu vape vielns
Rape is not unique in its demands upon a beleagune.d
criminal justice system. However, fape does pose sevenal
problems that demand special consi
Some of these 1ssues are inheient within the

rallon by pros

ecutors,
nature” of the crime itself; others result from the recent
public attention focused upon rape and the response of
the criminal justice system. Unless these asues are 1ldon

1

INTRODUCTION

tified and addressed, the record of présecumrs is likely to
remain subject to public criticism

The Victim. The prosecutor’'s concern with the rape
victim is twoe-fold. First, the rape victim, as a victim of
crime, deserves the attention, eoncern and understanding
of the prosecutor. While the violence experienced by the
rape victim may be analogous to the trauma known by
other victims, it is becoming increasingly clear that the
impact of this crime s often specidl and profound. The
prosecutor, as a government official to whom the victim
has turned, has an obligation to treat her with dignity and .

- respond appropriately to her needs. =

v

The victim is also the most important witness in the
prosecutor’s case. He must.therefore help create a crimi-
ndff justice system that will encourage the victim (o
prosecute. In addition, he must work to facilitate com-
munication with the victim and prepare her to be an
etfective witness. Given the nature of the crime and its
upact upon the victim, special sKills may be required,
of wm;h th: pmsegumr msy be chy dim ly aware.

1ape- 1s _.amﬂng the most dltﬁcult crimes to pmvei Whan:

the 1ssue -is identification of the suspect, the crime is-
stintlar 1o the most difficult *‘vne-on-one’’ robbery.

Wheie the victim and the suspect have been acyuainted

and identity is not an issue, there is ofien an inherent

defense of consent The state’s case may tum on whether

4 crime even ook place, a posture that is uncommon

with other violent crimes,

The crime of rape often oceurs in the darkness of mEhl
and without witnesses. Physical evidence to prove either
rdentity of the assailant or the victim's lack of consent is
infrequently found. As a result particular care must be
glven to the gathering of every available piece of evi
dence and the developing of its potential as proof. Such
care may require training and expertise that few pros-
ecutors presently postess.

The Law . As recent law review articles and legislative
i furs imply ., the traditional rape law has been undergo-
g protound change.* Ongoing legislative activity with
regard to the admissibility of evidence, the definition of
the crime and the penalty structure for rape should alen
the prusecutor to the need for active involvement with
law reform. The prosecutor must keep abreast of legal
change; he must also be in a position to influence the
legislative debate as a representative both of the elector-
ate and ot the criminal justice system. 1n addition, much
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of the legislative reform has been achieved with promises
that there will be increased prosecution; and the respon-
sibility for implementing changes resides with the pros-
ecutor.

The Pubhc. At the same time that part of the public -
insists on more aggressive rape prosecution, another
part, often seated as jurors, seems unwilling to label an -
individual a rapist without the most compelling of
_.cases.® Thus, while there may be pressure*to file more«
rape cases, there is also the practical reality that social
attitudes may make these cases particularly difficult to
win at trial. This dilemma suggests the need for careful
judgtment in the filing, plea bargaining and trying of rape
¢d ury attitudes can be overcome, but only if the
prosecutor is genuinely committed to his case and can
skillfully choose and then convince the jury Conserva
tive public attitudes toward this cime may ultimately
require the prosecutor to become actively involved in a
*program of public educatton.

The criminal justice svsiem
the criminal justice system responds to the crine of rape
are already undergoing significant change Sonic police
Intensi ve and

The inethowds Ly which

have Instituted raliing

created specialized units (o o estigate rape complaints

/

Many hospitals have developed pmmtc)ls for the exami-
nation and treatment of rape victims. In most large juris-
dictions, a rape crisis line is available to assist victims.
The prosecutor must be aware of these and other pro-
grams and cooperate with them in the puirsuit of common
goals. Where such programs do not exist, the prosecutor,
as an elected official, may have a special responsibility to
work for their development.

While each rape case is umque and thereﬁ:re no
document can outline ‘‘how to'’ prosecute rape cases,
this manual discusses those strategies and techniques
which seem fundamental to the aggressive prosecution of
rape cases, It begins by providing information a#ut rape

and its victims. Only if the prosecutor can appreciate the
ature of this crime and its likely impact on the rape

victim, will he be able to make appropriate tegal judg-
ments about the case. The manual then discusses the
evolution of the rape case” from filing through trial,
suggesting ways in which the prosecutor can maximize
the possibility of conviction. Finally, it considers the
importance of prosecutor interaction with police, medi-
<al persunnel and victim counselors to fﬂklllldlﬁ the pros

ecutton of rape

-
’ ldvsiica
Tk e Ly T | In N Jhal d mnda [ T T T
e tisas City, M.ssour (1 /H; sl ds pdie Lond visea 1L 4D ¢ ses Yral, 1o \July Augusi, 1974), pp. 19-:2: S.lly E. Manuas«:n “'lah.=

were charged os tape o atenptedvage UF 4o5e 43 cases 10U 12 liedd
I convicliona for sape o stiempied 1o e and @, s Milkonal 10 cases
tesulied in convivins 1o sthe feloues

# Sec. Carvl Bohme and Audiey Blun....,,
Tudicamse 2o (973 391 99, A,
U Rape Vizam Coinschng. The

liype budstien f}.!: H{”;wiign
wall 1974) pp 24 31,
‘Rape The Victin. and the

[ S
Ihe Rape Vicum and the Con
W Burgess and Lyndal Hulinsbiuim
Legal Process”  Jourwi of the Nuiwnal
Dedns, Adminutiarors.
Lynda L Holmstom anad Aon W Burgess
Codneermanenal besrggl of Criminulo gy and

wssd Coeriselurs,

Criminal Justice Sysem’
Femolegy, 3 (1975), 101 140, Nancy Gager and C athleen Schum 3=

wul Assault. Confroniing Rupe i Asmiertn (FHyw Yok, Urgssee and

Kape VI TIMD A Victin of Sociely and the [aw'™ Wilhamene Law
hewier ol 11 (1974), pp 36 55, Panielal Woods. “The Vicuwn ina
Furible Kupe Case: A Feminist View'' American Crimal [aw
Keview, 2 (Winter, 1973), pp. 333 -354

* Sec Hm| Haas, “'Rape: New Perspecin os and Apprvaches 1 he
rowsecuier, 11 (1976), PP 257~;5§

* For a comprehensive review and ainaly sts of legislauve dange aih
egard 10 rape, see Forcible Rupe. An Analysis of Legul [Ssues pub-
lished by National institute of Law Enforcement and Crirninal Justice,
L aw Enforcement Assistance Administration as part of this pioject

* Sec Harry Kalvin and HiﬁchiSEl, The American Jury, (Chivago
valzersity of Chicago Press, 1966), pp 249-254
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.CHAPTER 2. RAPE AND ITS VICTIMS .

i ‘
It is unlikely that a prosecutor will become involved
with many rape cases in his entire career. In addition, he
is subject to the same myths and media presentations that
influence everyone's perception of what is rape und who
are its victims, The purpose of this chapter is to inform
prosecutors about rape and to réplace sereotypes with a
more factual portrayal. By appreciating the nature of the

rape victim’s trauma, the prosecutor may be better pre =

pared to establish rapport and comniunicate with her. By
understanding both the facts and the myths of rape, the
prosecutor may be béugf equipped to objectively ansess
- the case and later more convincingly argue to the jury
"The case that appean to be tactually weak iy i fact,
be a much stronger vase. disgulsed by a victnn who 15
reacting emotionally 1o the citnie and mspeicelved by

prosecutor who 1s unfainilia with e compleatties of
rape.

2.1 The Incdene of Kgrpgi

dei 15 the tastest prowlng M€ o0 b o1 L
1975 theie was dn esthinated total o0 Y0 U oo o
,rdp::.,\ wported 1 the Unlted Sates e aesenting an
vigase of 48 penoont o V7008 N il zallen, Lislic .
have shown that rape 15 probably o of the mMesc under
tepated of all wajus cihines as sl L'xll[';lul\ N T
ratio of sepurted to unreported rapes cunge front on. in
threse B sonie T 2~ 1D the as tud it ol A-Aii

i

[ R

it ion

tinmex the 1o pe l{k‘d sratiesdalnisnl v et

ptho e b 1o vt

fapes welv comiitted b P90

then vne 1o eveiy A0 women 1ghe Lonted shotas was

acaually assaulted in 133 4

The inuidence OF 1 puted .. R I T i

1 e Southern alales jecunded L peivam tota

i IR
volunie of repoited rape 197, viale the Dot Ol
and Western ieglons each tepoied 2o poent aind ihe
Northeastern states 1cpuottd 1Y peaeal  Melh spolitan
ateay eaperhoneed the highost rale 61 cllins pos

100,000 ferales
repurted atate of 6 pec 100 DOG fesabes while thavate

Cltle . vulslde of b ollitan deas

in rural areds was 23 vic s per {00 G0 femaliy Vie
ndi

cated that temale. 1n the Wostarn slatey were vl ia sl

timization rates  when analyzed geogiaphically
furcible rape at the tate «f 73 per DU OGO 1 the Somh
this rafe was 50 pes 100 000, 1n e Nonh e bal stale s
47 per 100,000 and 1w the Nurtheast 41 per TGO (KR
There ate no dala dcallable o sugge st ow 1he non
repurting rate wottespounds 10 gecgraphle coton o e

ographic factors *

Ax part of this study, 1,261 police reports from five
metropolitan police departments and 146 victim inter-
views from three cities -were analyzed in detail. The
lollowing patterns emerged from this research,

a. Vicrims. The victims of rape were usually young
and single Police reports indicate that over half of the
victims were 20 years of age or younger. Another quarter
to one third of the victims were under 25 years of age,
while less than 15 péﬁ.?-énls()f the rapes reported to the
police involved women ‘over the age of 30. Although
women of all racial groups reported rapes, black women
were slightly overrepresented when compared to their
nunmibsers 1n the general population.

b ffenders. Most offenders were estimated to be
m then twenties and, on the average, four to five years
oldgr than their victims In general, racial minorities
tended to be overrepresented in the oftender population.
In arcas where the minority population is relatively
sthall | the number of minorty offenders identified by
epolling victimns was tour or five times greater than their
icpiescntation in the population as a whole. There was
nathing particularly unusual about the physical charac
teristics of offenders The majortty of victims described
thetr assailants as average in terms of height and weight.
L approatinatels 60 pervent of the cases reported to the
Ly anthicn quatter of the epoiled cases, the viclhin was
aequatnted with the offender or had a linded satal
Lncrastion with Ll The cnalning 106 o 13 Lacent
considercd che vitender a olose friend or elative

o dnctal centact The two mos continot pluces
v aeportad encouateniug thelr dssallant were in
el wy o hoies or on the strect In approximately vne

forcy was used against them irniediately In an addi
tional third of these offcnses, the victim reponed being
with e acclized fur less than o0 minutes when the
asaautl o curred  Hitebhiking was involved in less than
15 peneat of the rapes repurted e the police

d Weupons force, and threalts Weapuus wcic
a1 approximately 50 percent of the reported apes
Rulves of guna wele nwal widely employed. but such
ey o bottles 1ok, and lighted cigarelies were also
used W weapons In 75 pereent uf the rape repaits, some
type of strong aim force- was used against the victim
Moa ui theae viclins reported being overpowered and

held Jduwn bot choklog and beating were not uncom

nen Sonne gy of thical was used agalist ol porcent ot
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1
all reporting victims. These threats were usually made
against the life of the victim,’
€. Resistance. Approximately one third of the vic.
tims reported that they were unable to employ any type

of resistance. Over half of the women reponted offering

some type of verbal or other form of passive resistance
In addition, roughly half of the victims reponed fighting
with their assaifants. Approximately one third of the
victims who fought back repornted that their resistance
had no apparent effect on their assailants: most of them,
in fact, reported that their physical resistance caused the
accused to become more violent and aggressive

f. Injuries About one half of the womcn whe 1e

ported being raped sustained physical 1njuties of suine

type When injunes occured they uaually cotntsied of
minor cuts, scratches, and biaises Few 1ictins wele
senously imyured  Of the women who were injuied  one

. the cuuse ot the

half reported thal thelr iesistarme w
mury  Fully 80 percent of all victinge tahesed hi
resistance would (esult in injurie-

g Additonad Citmey Abual Bl G the o
wha reponted betng taped al.orcponed Lo the <ot
of additional vffenssa neluding other ses citaie: & oot
25 percent weie hMdiapped o1 olliciwt s atadus e, el
was Involved 1 20 percerd of tapa o it AL a0 40
peicent ol the victnas were fo.ced o sutnn d Tl
and cunntlingus and anal 106 scourse wre cah G paniedd
by about 10 perecnt of the vicline Vbt i poiied
being forced (o commt muple e o vagl al il

woutae I appste hinalod s 29 o o ol e Lase

d L dacial Rrviing dae BL ... B

L s unaton oof wenivibld, Y P T

<o vatotmiat i paity heooeor s d Dol

diavn from nose s telavion and movies L. e
sutpilaing that inate, lnsonedd sasniption. el GGG
have been tuinied aboat how ad W by vapss waias Fanoa
prosccuton knowladge of thess neytha s beptul v oy
to assess his own Judpment and that ol the poiice b
alzo Co deal Wath the Hhely porcayilon o il Jurins b
will ulimatzly hear he cae

4 woman Cannes by s o N -
i a

sugpests thal vape 1s . Utoally i, oxaibos sole aa w1

wills 1t o happen This aulivas s conicly ol d 1

jukes abuul fdpe. "Ha e Your vci Gded o tlicud a
moviag needie? L A w nman van cun Lo 1o, with b
dress u’p‘[h;m a toal ocan with has fiooata NS I TR

believe that “n.’ w4 seatgl ad aiee L\,\t!i‘ill} LI sdli =

Uyes,” and 1 has even been wemiized bat see itly o
ufACOM loUsly wonae dong 1o be rap d 4 st ul

corollary (0 these nutions 1s that anb sa thea w. algns of

wanted the DIt sren W

TTrdpw .
The fallacy of this miyth Can b« pOsEL L v 1 o

' L

ways. First, in approximately one-half of all rapes, the
victim 1s threatened with a weapon. She is thus likely to
resist or to exhibit indicia of the rapist’s fgrce, Secaond,
most women do resist in some manner. Perchaps becanse
) with violence

most women's experience and expert
tends to Be minimal, they are unlikely w0 engage in
physical combat or succeed when they do. Many women
employ what is referred to as 'passive resistance.”’ This
can include crying, being slow to respond, feigning an
tnability to understand instructions or telling the rapist
that they are pregnant, diseased or injured ® While these
techniques may not always be successful | their use does
suggest that the victim is surely not a willing partner.
Finally, for a small percentage of vicums, the assaul

wrcuts e suddenly and the resulting fear is so over
whelmimg  that they virtually **blank out’ or become
timobilized  With this type of response, referred 1o as
Sauinally intantilism’™  or “frozen
tught ™" the victm not only 15 likely 1o submit but also

may give the paradoxical impression that she is friendly

payc hL’lIUE’.lLiill

and cooperative ® Thus there 1y no stmple 1elationship
belv cen ieslslalive ol imury afd a w!“!ngn&s; o be
“aped  The range of violenee and threaie ned violence
copliyed by he tapisi and the vanety of vicdms and
VI e oles ale (0 diverse w conclude that wuwnen
van cither eanily avoid tape or secretly destie 1t

Wonmen 'Oy Rape " TUis often suggested that u high
- tsenlage Of teponied wapes aie fabmicated. I is alleged,
foc caample  that many wuinen oy rape’’ 1o séch
-0 oalle
allali anually

Talstite 1 oas ntfcult W oassens Theseatimaes of police

1 . splatn a pacgnancy o Lo hide

[E=AN F TS

{ug upbee 6 tape 1epotos s ht b

offlveis ALy were suf cyed atout the numbes o talse
desiinal n tanged o O porcent o 26 peitveat ot all
teporls Ou g nallonal average, 15 pervent of all tuvinle
rapes teponad o the police weie “determined Ly 1nves
Ugaltom™ 1o be unfounded Given the inherent skeplicisin
of mdny caminal justicve pesonsel o rape victms and
the haraoament and invasion of privacy tha a reporting
Viatu s Dkely o contiont woa doubtful that nsany false
sundisatils procesd past the wtaal repont. Cuntis (1974)
anscila that “contiany o widespizad optnion, theee 1s 10
fact hitide hoed emptiical cvidence that victims 1o rape 1€
thats than C 7 Usdoubtedly,

theie s falctepurts Howe ver the danger pused by the

say  Viaollins In ltit)b{l‘}

inyth that wonien “"coy tape  ta tha police olficers and
prraess cubasa will Bolleve 1t and tlen }s[gu; the bumdess wn
the vl o pivve the contiai)

the women preciprtaied the atiac A Lheue 15 aieotlhes

pule: conception that the vicdn aCludly provoked the
tapist by her suggestive dothing or actions  She 1s thus
Ceontitbutondy neglipent T and as a result thie tapiat 1s
sortnchiow less sulpable Kape sictins whe weie niter

viewed oten descnbed their own clothing a the tme of
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the rupe as unattructive and unseductive; many, in fact,
wore blue jeans and heavy swealers. Convicted rapists
who were interviewed suggested that the victim's cloth-

ing had some influence on their choice of a vieum, butit
did not precipitate the rape. The rapists stated that the
rdpe was planned in advance, and that the vicum s cloth-
ing was perhaps one factor considered in the selecnon ot
the vicim.* An analogous argument 1s made concerming
the rape victim who was hitchhiking or had been drink-
ing in a tavern prior to the rape The myth presents these
actions as being either those of a lovse woman’™ ar
those of a careless persun who itiay be asking fur tioubile
The criming law, of coune. does not view the victini'=
actions in these cases as contributing w the line The
police and the prosevuton must theretoie disdinguish te
tween the posatbly pow Judginent nalcvete on shuph
independence of the viciig and the vosivus cinniaal acts
of the defendant
Myihy about 1he

thaal @ raplsl 15 g acs vrazo Ll

T T N T I I P T

‘t’\l!\‘ IA‘ Iivr 1 ‘}!”lljl
sexual autlers Recent researcch has found however that
taplsls do oot ditfer signtficamly oo payodndegho al s
fron e asciage neale though e 1noa teidon 3 1
capitan Loote allge Lo onilrast o e et aathes s
offende. s tondestec. © hbiton st <o v g0k

Gl avadae s aep al b

cantly o the aver, g iale
ol cunvicied tapl:as Lad a |“1I!L, prstlonl ta wils
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o £ wilote o3 il gaisa
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Rape 1n vne ol o lonee 0 [
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Uertis of a wodnan vhe oo b iy o o o s
el vinal Teas lise o 4§ . .*:l-, DR ST ith Ly o

af vitags s ol an o s o anton ol ao B nl w1 e

death of o boved oo o seitea phioaaal 1oy Tevinal

palie s wof ll\‘l.lé [ xiQilliJ'\ilufll) sl el b oty the

cverila, and e hiadan e deal e hia o dics s wr el

taxed CEIU I pedelon s to sacd it o be e Lol
and aloould be Jonaldaie ! o hical By vw e o
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kescarchers and tnwdic 1 s
dedling of rap. bnediatel wltcr i attas

pened of onth cthercalicr ahey tave sl sl e

o sequential pattern of ¢ Wl e w it hat ha
conmc (o be knuan as the 1ape baunia syodicae Nl
all [ TL fotinis tolloss the Lde it ul presbinins S LIS
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symptoms with the same intensity. Virually all victums,
however, expenence some of the emotions described;
and theretore the rape trauma syndrome provides a useful
jneans to discusy the reaction of victims in general to the
crisis of rape. The rape trauma syndrome describes three
phases of psychological response: (1) the acute phase.
(2) the adjustment phase, and (3) the integration phase.'!

Acuie phase For the first several days following their
iape, many victims experience extreme psychological
reactions Frequently. victims enter a state of emotional
shuck They cannot belicve the rape occurred and they
mhay be unable to comprehend what has happened or
what they should do AS a rtsulﬁmmr: victims act in
what appears o be an illogical or irrational manner. For
caainple, victims may nul contact the police for hours or
Jayas Uithey nnay 1epeatedly bathe o1 dvash their clothes

Every victim ¢ spericnces some degree of abject fear
ihe torcible rape itself 1s most commonly perceived as a
e thicatemng event rather than a sexual 1ntrusion
Often the victita”s life 13 exphicitly thivatened In addy
tion, because weapons are often used, the victim fears
WJuiy  watilation v permanent bodily damage 101 ths
fear el 1iay Jecimiie and explain many of het aclions
Jurtig the hours dud days hninediately afer the rape

L additen 1o fear viitims aie likely 1o capeideme
atety ob uther Zinonony, such as ange, shanie . gudly
telples neas analety, 1eveage puwerlegsaess, hwnla
Ut aad @rnbanassmient. I B connmon for victims (o
altes the rape For caample dullug all lleis lew o Vi
P olgnt uis ape tedly Jisplay d suge of a1 tal
low b A putlt o bl

i oanalde wapagazloin:
Sunhovaon s hanges an be ax s psing s une s (6l
fo U ko Ge.. an the are (o The ke vied <

Hava thaao sapre sl el crnutuns L e 0 e
ir\jll\j (B Ry £ with a .alm Lollipaeasad el 1o il
viellims J » not wish to

Gitlissiboa scastl ar [tics
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reaction fo the rape 1s u complex inieracnon of the 1m
ional crists and the victim’s own personal

posed situs
lifestyle. - .
Adjustmenr phase . Following their intense emotional

1on to the rape, victnns olfen give every appeaiainge

of having leamed o cope with their experence Vo
often they accomplish this by .hlm‘king out all thoughis
regarding their rape und rednanging
that they are not reminded of it During this perod sone
victims indicate they wish to withdraw then complais
or become uncooperative with Investrgators and pros

their oy Tite s

ecutors. This dental perod 1~ usually o leniporars sl
of outward adjustment. for at this e mans vicnms

have not fully come to e with thett e spxite e bt
these vicums, tundamental problans mas oo ol

o emerge at a laei e

A R TTOY B R S P

Integraiton phase T
irs over a lony period Of v et e quiee s the

traurma ¢
viclim to fully titegrale her espmiieing e i Tife Lva
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nal pustice personnel al all levels can help victims re-
solve creses s they anse Cloretul sttennion Trom the
crinal qustice system can prevent victrm o withdriwal
A mncreise the ikelihoos! of successful prosecution
Fhe vichm swhios gives o statemient s the police or the
piasceuton shoithy atter the rape may be unable o relate
While abifity vares

the e ident folly and accuratels

artione victis, all starcnrents snould be taken and later

wend with o consaderation of the vicinn = e mational state
at the tme Tt may be appropriate cither o lape the
sic it = atalome ot oegapture the eimotona guality of her
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situation. The paralyzing feeling of doorn 1s recreared
with such reality that the victim often awakens (o the
same frightening powerlessness, loss of autonomy and
life-threatening fear-of the rape i1tself. These dreams ac
to reinforce the victim's general anxiety that she is no
longer able to protect herself and: may induce her t
request that her case be dropped
Women who have bgz:n raped suinieljines capeiicn.

phobic reactions to circufnstances or charactenstics lhd[
% 'Lllt a victim who

[hcy rElth 1o their For EAﬂlllPlt‘:

dliﬁ;‘ull 10 use any stalrs PU!ILS: axnj proseculorns ahuu!d
be aware of such phobic reactions, pamicularly f the
victimi Is asked to return to the scne of (he diline oo Lo
view evidenve from the rape

Ph!ibl; feactions armd Pecutiing wighiase wee it
aicthods tor coping with severe daura Rape v ntims
Upalng
w ]

however may be svery worned that they we

vfazy’ o thal they can e longef sope O Wthat leey

It bepottane that vt tx

= fears Pnhu: and

nevel be nonmal agata
able to talk to sumeons about these

’m

prnsmutm should review the Ldﬁ: and decide what he
hopes to accompl nh during thegynterview . If at A“ pussi-
ble, he should care fully read the victim’s written state-
ments, (o establish a sense of her maturity,

ocabulary. and perhaps some hints on how she reacted
emotionally to the rape 1If the prosecutor canspend even
Afteen or twenty minutes planning for the interview, he

demeanor,

can identify aspects of the case he hopes o explore and
turrnulate interview strategies to enhance communication
1T sensilive mannes ’

The setting of the interview can help establish us e
Fivacy and potential interruptions are two facton 10

In most

consider before the 1rztervi::w acmaily begins

leisldineg »

Ucastonally  one of muore ather persons inay aceQatpa ny
the
1o te benchivial,

HETY €W PIOCENS

ssemymed
it in the
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Valnin e the tatersiew [t their Plescine 15
ithey may be allowed to as
The should cre

inosphere of opeh colmunteaton A Jesk 1fi parucular,

Infcfview

The prosecutur who

m will puther

iy bie an obstacle to this process

s1is with an unohstructed view of the vict

piusec utols wan help by shavig theh ks ledge dleuul mwre at case  In additon gutd eye tontact with the
the féavtions that st nuimally espeience By Jdein VICULG o4 centimatrcate a osense of involvement and
ohstrallng €U LY aisd coliv €l pleSte ulufs Carl 1o iNicre~ ih what the victim says Bicaks 1 eyve contast by
ciease a vicln s oabality w6 oo 0 i ks fROn (B the st may stgoal hier discoannfont o cobarrass ment
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fur o rape vichim
ditticult and embarrassing problem for byth the prose
cutor and the vicum. In these cucumstances the pros
ecutor might attempt o reliese some of the pressure that
the vicum must feel He mught break the paee ot the

W bepin erving. This often poses

mterview by offering a ttimeout or water or cotfee More

commenung, THve never been ruped but [ do understamd
the feehing of being very frightened or tearing for my
hfe ""or 1 have come 1o understand what v oy inight be
feehng by listemng carcfully W what other s ictims have
tald me 77 In these Wiy s the j'tln:i‘g Ul wadi cerninunboale
wto the s etim that she s ina safe plade with a sensiine
Tistener and that <y ing 1 an accepabls Capie son of b
Sl lsrnis

sind ol as s 1L,

The tipe~ ol us i,
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LAl Is nee
the guestton should be posed so that it does nat sound as
it judgment will be passed on her response Foresample,
the prosecator might ~ay " 'You were probably very
frghrened when sou realized that he might rape you

catt you'describe tor ne what you were thinking and
fechng® What were your thoughts shout 1§ ing 10 escape
ctresist T Phe worstan mnay tiive been so righiened that
“He was nnnobilzed or she ma¥ have issessed the situa-
o and decded her best chance 1or survival was sub
o o the tapist s demands WhatdsEr the reasons. 11
EUEIIS AN

1= the pro=couton s se=poisIhitlioge o cregte

oty ovirhie i il allows the v gl 1o fully deseribe w hat

ﬁ.n,i:ﬁ' ned anid swhuit caused Bief1o act i thesviy she did

Qussttons aboul The detalls ot the \L'\Uﬂf acts iy he

petall s cnbanadsstng for thie vt Sinee me sual be

b g 1= Sy pitvale bhotustor the lorpia 1 Jitheule Lo

discus 1 amaticr of factimannes Ia fornaulating G

tors ot prvaec unn shoald be aware that the magor

teamans Ton Lonctble fupie v sl 32 aual a VY Bl o
lence and dhat this vielence imvolves the humiliation und
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v sl s Lt (lh} ottt ale this unded -l.!ﬁdil'lz.: tey
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Factual p;u?crns diverse, but the personalities and ¢imo
tional reactions of the victims fary greatdly The gnvths
that have reduced rapg to cliches have demed the
viduality of these victims and have caused the cricnnal
justice systern to unfardy prejudgee these vasess
“The prosecutor mwust strongly support the rupe victim
during the ordeal of prosecution  He must remntorce he
decisron 1o report the crime and assist her through Both
the criminal process and the emotional turtmaoil that tol
foows the rape et The proscouton imast b oo thais
shinply a legal echmenn, for he muost ubilize mnters e s

g and coursehng skaills that will ensure the vis

niment arnd éttectseness as g owitiie=. He 1w s

howwever, Trarned to be a counsclor and Be asl cacio e

k1
\

particular care that his personal judgment not distont
lewal decrsion muking. The present problem, though,
Joes ot seem 1o stem trom overinsohvement in rape
caseams mmuch g tronn an unwillingness or mabil ity 10
theigine the rape expreiience from the vicoim's perspec -
v =

Fhe prrttons of tape suggosts that these are difficuly

S lew VRN Injuries, witnesses or aval -

casen Theie o
able phyaical evidence o assist the prosecution, For rape
a=es (0 be fled aid oied effectively, prosecutors must

resstve, shilied and willing o prepare intensively .

tinabnider of s document suggests tedhmyues and

cxles tor the sucvesstul prosecution of these
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Whether to file charges is perhaps the most important
decision the prosecutor makes withregard to rape cases. '
Analogous to the police decision to investigate the com-
plaint, the decision to file marks the formal entry of the
case into the criminal justice. system. More importantly.
the decision nor ta file essentially terminates the in-
= volvement of the criminal justice sysiem with the vrine

While decisions to file rupe charges are highly visible
And systematically reviewed through the adversary proc

~, & the decision not to file 1s virtually invisible and

}Fl
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unreviewable. A decision 1o file s thus crincal 1o the
"“pﬁ’ncculi(m of rape cases
Prosecutor decisions hasc gotictally Laen qu,ili Ll
servative at the time of filing and huve heen dumiated
by two perceived characteristics of rape cases  Pros
cau=e, Ant, 1y believed

eculors have been cuuiious be
that rape reports are often falsely made. Wigiore | the
comimentalvnr has willten  abaout

prominent  leyal

paychological roots of such talse oy

Muodern psy chialists have wnply aadie 1 o

behavior of young pirds und wonen con.ing

befure the cout v all sors ot case. Then
psychie comnplexes are nultitarous, disorted
purtly by mherentdefecs, paitls by bad soncial
envifunment. purtly b teinpotarny phy sislog
cal or emotional conditions Qne fLan lahen by
these complexes 1= that ol contaviing Talse
charges of sexdal oftenses by men ?

Frouacwulors mure ooy allepe lala o) i

untpaid prosintutes of the soung cotplati il wha 1o
explain her proniiscutty 16 a father v boyliend |t he
legal system has reintoreed this shepoian by ieguiing
comaboration of the vinie aud spectdl caulina y stiug
tons o the jury o by peimiliing exlennive cross
exarnination of the «icumn * To soreen tal=e iepiats that
have pussed poltce sorullng piosesutory ha ¢ often
sixted on penomally mtervies ing the s o betore Mling
or required that she ke o poly goaph caaninaunon
Neither of these procedure. 1» nonnally cequired 1n the
filing of uther viirne»

e

Second, pivsecutor .., SPITRN TS

[RIRT TS
complainant’s veractty hav e bzen auious 10 Loe Nling

es bevawe ey dic peicehed o be so difhoult

of rape
to win Caution has been exercised patticulaily in those
states whose laws have crected procedural barirs 1o

effecuve prosecution. In sddition . the politteul need in

some junsdictions0 waintain a high conviction rate has

file unly those Cases w‘]lh a high

led prosecutors to
( il L

prijetonily o

AU T8 1T]

CHAPTER 3. FILING

[t i» impossible to accurately assess the validity of the
prosecutors’ concerns’aboul rape cases. Not only are no
statistics available regarding the number of false com-
plaints reponted to the prosecutor, but these concerns are
self-fulfilling prophecies. 1f the prosecutor does not be-
lieve'the victim, the case is not filed and therefore cannot
te won. If the prosecutor is unwilling 1o risk loss at trial,
then the case will not be filed und failure is assured.

An additional factor also can account for conservative
attitudes at filing. The crime of rape involves sexual acts
that in other situations are perfectly legal. There are
many cases in which it s a question whether the sexual

contact was done in a criminal or social conte xt; and here
the prosecutor’s decision may be influenced by his own
Weological view regarding the nature of rape One pros-
ecutor who was interviewed as part of this survey clearly
distinguished between rupe victims who were employed
ur who were housewives with families and rape victims
who were unmarried and on welfure It became clear
froms his slatements and those of others that personal
attitude s toward women, sexuality and race may all af-
fect the prosecutor’s decision making While every pros
ecutor condemns rape as u heinous offense, npt every
prosecuton would agree on what constitutes 4 rape  Fhis
fuctot cuinbined with the tear of false repods und the
need tar probable convictions has made nling judgients
a vential problem of rape prosecution \ae
Prosecutors hase revently begun 1o ree samin@&onie o
deit assuinptions regarding rape cases. While everyone
would concede that rape repofts are occasionally fal
sted Wigmore s phy

sihed . many prosecutors have rej
lusophy They no longer assume false reporting and no
longer require extensive use of)the polygraph and pre-
filing 1nerviews  They conclude that it is unlikely a

wotlian would subject herselt 1o the insensitivity of the
crininal Justice systemn in order to lodge a false com
plaint While prosecutors still consider rape cases 1o be
difficult to win. a new recognition of the sertousness of

11shs at the fling stuge  Attitudingl changes, coupled
with legal changes 1n Muny slates, have encouraged the
filing of 1ape casés that previously would never have
cven reached the prosecutor The uppropriste standard
fur hling now appears to be only whether there is a
ity of conviction

‘teasonuble possi

This chapter explores the process of case filing and
suggests Aling strategies 1o maximize the possibility of
later success ab trial. 11 largely assumes that the police

2e
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and proseeutor believe the victim is truthful and the
defendant is guilty of the crime. If the prosecutor Be-
lieves that the defendant is innocent, the case should
never be filed, for the prosecutor has an obligation to the
criminal justice system beyond his adversurial role. But

once the prosecutor is convinced of the defendant’s guilt,
he is obliged to utilize his adversary skills (o insure

5y

conviction.

3.1 Case Analysis

In practice. the filing of u crunimal case usually
volves a brief presentation by the invesugating detective,
followed by the prosecutor guickly reading the cuse file.
perhips interviewing a Key witiiess, gluncing at the ap
propriate statute, and then fillimg oul mnumerable fonms
The intellectual process of legal evaluation and eviden
liary assessment becomes touline o the expriienied
prosecuton, tor criminal cases generally follow well
defined patteins that are casily recopnizable The ke
component of case evaiuativn v thie proscutorn Is
imagiining and predicimg hu\* the casc will look wechks
or moenihs Later at Uigh” The o espunene the hling
prosecutor has  the betler he will be able o niaghae the
anfolding of the case amd o scss 15 potontial sticngths
and weaknesses P deas wapuitcaced proscnioss who
lm,llulhi“} sEern .;:}h,lull to fon st Dling = e e w0
may be an imprecise exercse with cayueh arucubated
guuly and standaids

Proving the elems o Giae e Lo o waalate e
+ atlable v deace and € s o the Lo bl e s
o b analcse thie wv b o by et o e [ TR PR T B |

coare v ul o genmrals e o wrieed L

the e Lhe Luje :

the priveage ulas v uja Liie prasrsas ule 0ol Fa Tl

i with the Cleacnts o0 dha vt ad thes togua

whiother the ovidence  av extenlish tien zhoins s be
I!)t'\LEII |l,!}!";

deft, od e o lude

yund a seasonable douts statuten Laly

from slale Lo stale tape g acially 1
thiee basle clemnent o s¢vual peiw bl ol f»} the Jefend

ant, ood against the Al o withoat the consent of the

viclisn

a Fouon o = TR Y T o0 d A LT A P

the type of penel, Uonoee Lod o thure Is

. hivadai the dotinition

}xlu\g 5 !d}
even movement i sesyaal =uale
of rape W encunpass sespal conlact wilioue penglia
howeve, shight st be

ten * Gencerally  pencuaion

poved, but whener the pencoation 1 s aging sial
anal | and whetheo 10 Loby a pernes o adhic nsitu oot he
mode of ool 15 stila Primiaesy evideove of pencoa
von will be contatned 1 the vieun s lesthimany that the
defendant did penetiaie the  aging o other onlike with
his penis or other nstament - The vt must beoex
pected 1o testify to this fpct in word

. , - ;
to her age and evperience Howesor because ol hal

thut are appnoprtale

condition at the tnine of the rape and e natuie ol the

assault she may be more or less aware of the specific
nature of the act. Generally, the victim's testimony can
establish all of the elements of the rape case. In those
states which do not require corroboration, this testimony
will suffice to withstand a motion to dismiss at the end of
= state’'s case. The successful rape prosecution, how-
ever, is built upon corroboration of every part of the
victim’s testimony, even if it is not legally required.
Additional evidence of.penetration is most commonly
derived from the mc—:dicai gxaminatiop of the victim
shartly after the assault. At least two kinds of evidence
may be immediately available: (1) evidence of trauma to
the onfice which was penetrated and (2) evidence of an
ennssion by the assailant.® However, penétration can
occur without evidence of trauma and witholt an emis-

sion by the rapist.

A skilled gynecologist or trained general practiioner
should perform a special examination of the victim
shortly after the attack. If there has been penetration,
signs of laceration, inflammation and abrasigns may be
apparent at the point of penetration. The extent of trauma
tevealed may depend on the age and sexual maturity of
the victim, the instrument of penetration and the cir-

cally describe his observations with reference (o location
and .cvernty The prosecutor should inquire how these
obscrvations relate to the victim's depiction of the
cyenls

Evidence of sexual emission can establish pepetration
v is found within the victhn's vagina, mouth ol rec
te 11 Nateifal van be taken fron, these cavilies by suction
(anp..allon) vl by use ot a colton swab and theu tested tor
the presency of seminal fluld Semen contains acid phos
phatase an enzyme, which can be identified by reaction
with a particular reagent It acld phosphatase is found
catsl 1 the aspuate or swabbed sample, then it is likely
that ;enetration and ¢jaculation took place.

This sample can also be examined microstopically
Aoterninine wheiher sperm by present, whether it is ingact,
and whether 1t 1> inotile By reference 10 the quantity of
acid phosphatase 1 the sample and the conditon and
voluing of the speim, an estimate can be made as to the
time of ejaculstion Theie is signuficant debate as to the
hife of motile sperm within the vagipa, with eshimates
vanglng froin 30 minutes 1o 24 hours It is also stated that
nenmotile spein can remain in the vaging for up to four
Jdays  Sophusticated testing of the acid phosphatase may
appiusimately determine the ume of coifus up 107 limit
of 40 hours Depending upon the care with which the
Apeciinens ate retieved and the sophisucation of avail-
able dnalysls, the prosecutur may be able o use the
evidence not ualy (o prove penetration, but to corfobo-
vate the victim's account of the time of the in¢ident ’

1 15 estlinated that up o 20 pervent ol all samples

il
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RIC

fter sexuul assaulis with penetration reseal no
sperm. [t is important to remember that the assalant may
have undergone a vasectomy, he may be sterile. of. it no

semen is found, he may have used 4 condom dr with-

drawn prior to any e ulation In addition, the semen
may have been washed out of the vaging through the
normal cleansing processes of the human body * At cer
tain times _of the vicum’s menstrual cycle, the vaginal
environment may be particularly hostile (o the semen and
thus cause a quicker deteriorytion than nomal. -

While the presence of semen 1 the vaging sugge s
recent sexual inlewourse, 1t does pol necessanls prone
that the intcicourse was nonconsensuid o with the Je
fendant Tt i~ thus imporant o explore widh the o
the possibility of alternative by putheses for the preseine
af semen, such ax recent conwnsual Inlgconrse T slales

with sevese restricttons o the adititasioi ul Pl ae vl
:

prove thar the samen focaed tr the vt e i, .

entatiated nom e defendanm T sucn state | the s
cedtor s prohibited o denomstinting that te i oo
Jid s hasve coien adal Iietonn e 1 the persnd o tine

mimedialels poon 6 the esanmlination without Cpa Db

ihe LJUH; oo caloic Ive oo g a0 WL o0 0t )
li:;;.!“;\ prosaede the oy vy 1 Le n g o s R
avwasy b o sc Toning F T e N O ¥

as he able wo caplan Low s peossaible vhat pen e e

coalld tehewr [ O
The Preseace of somunal Baidon e fowhe b !

Y vpne ol o ¢! T N T VRN
that Jonztialiv g onaues o 5,00 ol o o0 . i
RIS J\,[\;le.un [ TS L1 P S T Y P P I TP o
atwhorever the avrcais 1 Wl 0 e v e |
oy be helprad s ihe -uine cae T | weoon i
senbhal flund oo cnwashed come e By ddotes ol ey
vonaldecable p;j.iﬂd al . G, [RONTEEN BTN T E

apetc when e fund v e s v i o e 1
Hlay Lo posatble G g o vie e 0 wlatten L
presnos of semzn v the cxoen o Lhe faad 0t
detecied Gy hintog analtc Gl b L0 1y
Wunl l“"'i' L G T AN | s TE T gL
Onee fis Tocatto 1 o cal bl i b [T
swabtea and thea oo

There ale addittonal o . s,
ilial SIS ity peias Lot a0 | |!|.: i
Hail 3 [T inipde 0 oo Lo, L bl L e
seAudl e Dol Dawe Ui by Lok oul
mleive dise o detonaling 1L vy oy Lo blen g
rarely usetu] b Mo Stotealy e 1 oo el ool

gane Uuilng hulev-wuis nay boo clun oo i o

L.hy

tien Uahiof hea howe o S sty sl
10 develop, while sy phins aiay whe sionock o 3
cal exdliitnaibon w bich oo wis ioe T 10 Wi (0w T
will thius st oy eal any voneval discase The ate, oo

velopment of syphilis, however, mav be used at trigl if
the defendant i~ infected and the incubation time approx-
fates the interval between the alleged rupe and the onset
of the discise

Rarely does the defense in a rape case hinge op
whether or not there was penetration, While this defense
Iy conmon in statulory rape cases, in most forcible rupe

. cases the defendam will either acknowledge the inter-

course but argue that it was consensual, or deny the
intercourse was with him. Regardless of the fact that a
medical/forensic examination may not be central to the
slile s case, the ps’xsccumr should msist that it be per-
Tonmied 1 every clse Theie dre several reasons tur the
Saatiiiiglicn.

el it very tpontang o the health of the i 12) the
defense may not be appatent at the time of filing: (3) the
cvtdence serves 1o sugpest that if the victnn's allegation
ol poncliation s geeurale then the remainder of her slony
1= true, (4} the tesls suggest that the victun has been
stenificantly thconvenienced in the prosecution of the
case and theretore 1 is unlikely that she has fabric ated
frer story, 5 the procedure syimbolizes the state's com

mititein Lo the sicinn, her sty and the case; (6) the
oo ten, of the dovton o Turenare apectalist lends au

thoaiy toahie vicim s sty and the case s o v hole, sl
v the abowcin o ol thia mlennation e e, dolcase altok

o Hennny of the defendang For the prosecutor . pios
o the wdonting o the detendan 10 @ tape case Is analog

et o proving the identity of 4 suspect 10 any oche
wolous Bodos 1 the viddim vanonake an ide ptficaion o
Fowanndy huieod on retereine o e detendant's facial
votoes o penerJappearance She will nonmnally s hoose

and/on

ue I Nnesl I atilcallon wases 1 whethicr

Wi phutographic uonlage Loiputal

s
liw .

f Ihoi
e sicumn hod an apportundty toobserve the de s ndand of
the tne ot ther cotine and thesehy make o cchianle sub

cytent pdenlifleation Since eyewitness bdenttoatlons

i olten sanpect 10 s tinpeatant o locale additiongl

vl dhat ties b dotendant e the orge and thius

Lol tons mia vt e ony B ths icgaid g uses

thady rases B ERN T ETHRT l,hul 1= a0l I!U!\I!ﬂ,“} i ,;l,![dli]é I

cthe . s ane .

[N I T Y T T

catress bl Yo

Sl auspect may poovide thie s o atth i Dase s

clovtoan o than woula by syvatlable 10 o nostinal

(1

Bu sy o aobibers cove Thoose anlght Tociad. b us

ael L puape usage his pai

pes b e ol spcech

Hochas breath o body wdore Lis dddaning w0 les amg

malaalds the osore of s baod s o factal hate nis U and
ael st clunderacar and whelne, he is S gze d o
fas appeadeciomy seans 10 Tmpadand dhat police and
pros cvulbors v estigale thess possible paings ot rdegdin
the  wio i = devisiern, at Ill.;u!; BN
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The victim's identitication of the defendant can be
corroborated if she can accurately describe the location
of the rape and that Jocation is in the sole control of the
defendant. For example, if the rape occurred i the
suspect’s van or apartment,
the scene can independently support her identification of
the suspect. The victini™s memory ol o bumper sicker
car stereo orf the pattern of turmiture 1 a room can not
only lead 1o the suspect’s arrest, but substantiate her
Jineup identification. The prosecutor who suspects that
identification will become an issue at trial, might encour-
age.an afistic victim o draw a sketch of the mteror of

the victim's deserniption of

the suspect’s van or apartmient; a subsequent search wai
rant of the premises could produce photographs which
can be introduced and compared to the sketches at trisl
While at the tme of trial the defendam nught acknowl
edge his involvement but allege that the toteivouise was
consensual . the match ot the sketeh und photograph will
stll lend credibility to the chimms accourt The elabo
rale exercise of drawing the sketch and laking photo
graphs suggests that neither the victim nor the prosecutor
anticipated that the detendant would mtcipose o Jdetense
of consent

lu.mucni wits the oo, ol

chits lu oo

If the R BTE R

wl“ !vuh.'s(g[l[mlg hetr tdemifivation The vieon. s l;h%\.l

prints, clothing, purse oF cigarettes tound m the suspect’
Ul 13] hnll'ltj el hc’ g\“g;ugl} % u’\!;l'!l\. ey ide e und [!’un

it is important that a careful search be made - A tailure to

scaich allows the delenne G later soggent that the state
it the

miased 1y chanee to prove the cars comdduatven

hleine ihe privess ubony dnonl

acaich falls to ey cal aliy o

have an expluanaiton tor anstans e thar the victing wax
I

ol ealty INg o pruese ot Lhat osgseaa « Lodic valn obi
Ed] I

ated the fngerpuns

[denttfication can 1. TV TR TRV
ways The suspeot v oo ol dheald Beae bd to e

milne 1 oty can be sxtbltbca doudh a vomoon

mudus operandl scoeine o plan G s Lo heen

stden tromin the v O al e tinnis o th ascaihiof

lgll)‘;
the defendant’™s hoe nay 120 can the solen deme
lm,jf;'"llh!iﬂlul\ cant ve relnfoic ol (,h\»\ié}n el Lo
wined, by comparing the suspet s bi nrl Iy widy vl
ous secretiuns found it tue scene i ltnxn\cr‘;\l tivnn The
[all men seccic blowad Tavions

It ihe

sCIei stalin .

vict Up 1o 80 pers 2w

inito thelr witie saliva ahd senen suaphal Is a

secretor, then blvod slaiias ~dlva 01 i
nal fluid on the victia can be anal yzed fos bload type Tt
the defendant’s blood iype muatches the tpe found m the
saniple, the victun’s story will be supponed Snwe a
number of people could haie the same blood grouping,
such evidence of course cannot independently prove the
identity of the suspect Furthermon. where the vietin «

secretions are mixed with the detendant <, 1t is LIPOTat

Lo

[

hluud group. H thg spcmmen rczc;pverfd fmrn [hg scene or

the victim has. been touched by someone, such as the
investigating police officer, perspiration could contami-
nate the sample by adding additional blood factors. If
done propertyf however, such blood typing can be an
important invgstigative tool, for a mismateh will posi-
tively t"llﬁ\in:é a suspect while a positive match will
suppoft an independent identification.” Once again, fail-
ure o have such a test-performed will raise the defense
argument that had the test been performed, the defendant
m|ghz have bét:n exculpatsd Thc: pm-:.ecumr shauld

WhLI
tgation can ulumat,e;'ly di:ilcf:,rmmt thu;' oulcome Cif thr,:

Ll

¢ Luack of consent, force, resistance . The legal stand-
aid which characterizes sexual penetration or contact as
criintnal varies gn:izl,lly from state 1o stale. Some stales
require proof of the assailant’s®forcible compulsion;
others necessitate proof that the victim did not consent;
others require evidence that the victim resisted. Concep-
tually these standards establish different burdens with
icgard 10 the behavior of the victim and the assatlant

Sonie statutes enphasize the acts ol the rapist, while
others dwell on the reaction ot the vicum.'¥ While these
funnulattons have significant legal miplications for the
prosecutor in the way charges are filed and juries are
instiucted  his evaluation of the evidence at filing re
inatns vibdally the saine regandless of the statinony

sthlnu

The proseculor scehs o demonstrate that the
1E FE o € was hol vonseiisual whether thiy was because
the assatlamt used force o1 deception o1 because the
Vieuin s pesistance was overcome  The sane types of
culdenne are used o eatablish the clement regardless ot
s If;al l.mﬁuldnnn The ir’ir:r’ of fact. having considered
. and under
:smndl,ng th nature ut Ihv: hﬁ,AUdl acl, mmust tlt; pe1suaded
bueyond o 1easonable doubt that the inlercuurse was i
COlse i ual

(e
ihis cleroent 1 he
prige duning, aml after he 1ape should clearly depict
nonConsensual teicourse Where the defendant algues

dpata the aale pelieaiy AILHCaa L oatabdish

et Her description of tie events

that the intercourse was vonsensual | the victim’ s word
will be pitted agains his Evidence that tends to suppo
one testiniony rather thao the other may ulllmm:ly de.

teiintie the outcoine of the case

Ihe vic
vated by evidence of the defendunt’s use of dircet toree,
This may include bruises ar lacerations captured ni color

M s testhmony wan be diamatically conotng

photagiaphs shortly atter the attack The viciine should

be remimded that 1f bruising develops aller ber tintial

13



. priately documented for subsequent use

O

contact with the police, she should recontact them so that
pictures can be taken. The filing prosecutor must not
only be aware of any physical E\;jﬁencé resulting from
the attack, but he must insure that ‘this evidenge is appro
%t trial Evidence
of cuts and bruises should be reintorced by their refer
ence.in medical and police reports In the course ol
routine victim examination, physiciuns often tal
. notice or record bruises on the arms, neck or b
Similarly, patrol officers who respond 1o the scenc. in
tent on jinderstanding the basic facts of the assault, niay

" nat record simple observations of injury 1t is critical that
“the record of such injuries. especially it minor, be con
sistently and carefully nuted, the more people who nutice
these marks, the more significant they will appea later w
trial when the brulses and scrathes have healed A
moment of fling. the prosecutor should inake sine 1hat
the documentation is complete and consistent Week s o

It wnbikedy hat

morths later, at the e ol lilal
ph_y‘algl.;\l‘l\ and P;gli't)l officers vill ha ¢ |l!||£l!{jl|\jgln P
ollections of minor cuts and hruises

A carcful medical eaaniinallon i, cesoul 1. i
wus bruises and tears o the vagina atgs e apan o ta
docior should be expucled tocarefully oo ond e Lot

aid é«l(:ﬂi O st Tnjuddes f\l.nn} T plvans prise Ll

Al b sarma Dthie wg aal i

Caaiilnlng l'h;' Jelari

1 mnark the v ation of Pajaiy Yo Ay p ol (o

X

Obvieed, e o 1 nwéa, . [ AN TR
catabdish thao the nn ase wo e wasl Thie
prosecutet should consdertheu o wla vue Dl s e e
iﬁgg(c ansstag v €APON I probal oo a vl et
lished that it is in a particulai Too ot Whattar o

b wir wnt

],

the woapon hax bega recoserc b ahe o aoy

shivald cutitaln o detahied Jes Lipliui el wvs o ot
skeich Laler dovrlal dhie s v bduess oo tha oo ase oan

fra « o Tl aint

in the abs¢rne uf the wiapon 1,

lipacy ul the Juiy Ihihe weapoaiot unt b s,
between the desaniptivg eod the weepon o heghton e

Vl;liﬂl'atftdlblllly L scain ]u;l:njlnlim.'/« s e tual

thal mat hes the oo s Jdos Hptlon s an by Divieades sl ot
trial for dlustiative pagp es

The icltin’s erneltong o . P
the dltack, as vbscived Lyt R IR R PP th

posltlun (o take the ol dhies s o as L ab
victhn s phosical mjuiies Lo, nonabor of way o i
iiteract wlth the victhn oo fiaely e e o b
could te. tfy to he. gencial condition 5 . hvines o an
In¢clude parf:nts. f lenda niléhbulf- i el o Ui
advocates Patiol officers are a pute. dal a1 ah

vbservations, though they are cven less alhery oot
detalls of the victim s emtivngl stete than e Ll

condition {/llﬂ:}ﬁhtﬁ cdit epont the  L0thi -« yzace o
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coherencet Shock, Aright, anxiety, and narvousness as
long as these getions appear directly relaied to the rupe
and not to the trauma of reponing It

Clearly the res gestue wilness, or fresh complaint
witness. the person to whom the victim fint told the story
alito the state s case. In most jurisdic-

of the rape. Iscntic

1ors of the rape victim s aiselt

the ““hoe and oy ™
adntis.able w conabatate her story Such admissibility ix
an exception wo the hearsay rule; the rationale is that if 4
wunian s truly raped, s not fabricating a story, she will
nnmediaiely repon the ctime When that happens, the
witiicss who Hrst hears these words 1s valuable to the
prosecution  The filing prosecutor might inquire if
the victin called thie polite and 1t so whether her repon
fias been wpe recorded; i local evidentiary practice al-
The
witne e should be

lorw + ts adogaston could be shiamatiy evidence

willlen sealements ol res SENVE
prrectse hothn the language used by the reporting vicnm
and the victin = emotional condinon gl the time

Stoee wanh sape and cavh rape vicom s unique 1 s
rnpossible to prediet how a victim would nomally react
fosus b an assault Rape s ictinns may not cahibit bruises
vioails il ey il icact wilh fuais and II)S[CII&! These
caes e wb oy less dranmiatie and often more difficult
Looabe prorcculon o pause At the e ol fAling,| the
pro wone should erplore e phy el cvidende and
feacthon ol the viearn 1 the Coateal of Whe facts of the
cane and I poresonnahiy The
heshk 2t tingdy have Levn able 1o deal with the
Shic

Tealin Cvrctun may have

bewr, In

P [ THIS [ um!llnllu“} thao anothar sicthin

May hase veen hatunale coough 1o avord Infur, o

perhaps b due oot biis castly  The prosc.uton st
b prepaicd 1o esplont for suideniary purpuses vicinm
toy s and cieaional ceacdans when avallable snd yet
oo, et ther abnonce Jo other cuses

!!!l:

dho G 1O Was UL T L]

Cry santa of the ase iy be aond v Lugaeat st
the paoecutun Lausl
the 1t ouine Lok [Al'u-g— the warse the conditions
were b the thie and place that the rape ook place | the
| P iII\L,I) Leow o dd b thal the Tnlen ouise was Colisenied
v 0 the vape vovurted a cold dak alley and the

fononbinint was NEHD 10w ould pe ditheult tun

Tohi

the Jewattant tealluge conment 1 the vicenn was has g
fivt |ngn._.l,|uul Pg!]\hl 1 !!llg,hl [ \.!l!“«i!} that she would
cesegnl [ypos ol sevoad aa iy especially anal of wral

wos thp adeuiedy olfarean e o the victnin due for exam

ple G B veligho s traling, oty L niueed \)b\luu;l;
tone on sotted Jothiag especially 1t e s expensive or

cpey al vothe i waas suggesl LL!\*\I“”]E IETCOUrse .

I w posstlilities 1or ~ach conoborative evidence to

RO IR T = and v ono2nf dars Tinited unly by the mag
Miatien of the prosesaton and the pultce woarking closely

b b vt I rhe development o this evidence 1s
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H
t

=ver, it.'will be more

postpﬁnad untﬂ !he time nf tnal,
i, if ot impossible, to 2 bi¢. Conditions will

' ,'hava,qﬁanggd witnesses will have disappeared, and po-

tential testimony will already be lirhited orjeapordized

by inadequately prepared pnur statements. It is the re- ’

. case, antn:lpate the d:fense and prepan: evndence fm‘ thc

trial.
Anficipanng defenses. An mtegral part of :valuaimg

the evidence at the time of filing {s the anticipation of -

- defenses. While it is difficult to separate consideration of

the state’s evidence. and the defendant’s response, an-
ticipating and responding to defenses even at the filing
stage is important enough to justify special attention.
While defenses can be camblned and are often not clear
even to the defense attorney until just before trial, they
do seem to fall into several distinct, patterns. These in-

clude: defense as to identity, defense as to consent,

psychiatric defense, general denial and legal defense,
and that there was no intercourse.'!

The most decisive way to determine the defense is to
ask the defendant. The prosecutor should insist that prior
to the ﬁ]ing nf' any rape; case. the suspect be contacted
, to give a statement. It is
less lmpamant what is sald than that something is said.
Very often the defendarit will give clues to what his
defense will be; more Importantly, he may foreclose
defenses that will appear more convenient nearer to trial.
Once the case is filed, it may be‘too late to expect the

defendant to say anything regarding the case.

a. Defense as to idenrity. This is a common defense
where the facts of the rape suggest extreme force or
sexual abuse that, would make a consent defense un-
likely If the facts f'uﬁhér’ %uggéit that IhE viclirn‘< oppcr
or the auspect atlempted a duguna&: thgn the prossculor
may anticipate an identity defense. As already indicated,
except where the sexual nature of the assault may pro-
vide extra clues, the prosecutor’s technique parallels that
in any identification case.

If an identification defense is anticipated, the pros-

. ecutor should attempt to learn everything he can about

the defendant as quickly as possible. Once the rap sheet
is obtained, inquiries into prior arrests and convictions
<hDulrj ﬁjllow to déten‘nine if the deféndant has a mfpdus
such EVldEnEE Df other crimes is dlfﬁcult, However,
unless the prosecutor explores the background of the
defendant, he will not even be able to attempt this ma-
neuver. '

Coincident with an attack on the state’s identification
evidence, the defendant will often attempt to establish an
alibi. This strategy may not be known to the filing pros-
Toutor, but if it is a possibility, immiediate investigation

can be very fruitful. Potential alibi witnesses should be -
_contacted and **pinnied down'* to & story. 1f the suspect -
lives at lmmc his fan'uly gould be queried about his
whereabouts on the evening in question. If they*do not '~
have an answer, that, in and of jtself, can be important
" for later cross-examination. Similary, if the suspect is
married, a few brief questions.posed to his wife may be-
critical months later when she may be ‘‘reminded’ -of
where he was that night. While the defendant could not
.. be cross-examined about his refusal to speak to the detec-
tive, his family’s refusal could be used to suggest fabri-
cation or error if they later testify on the defendant’s
' behalf. Given the limitations on resources, it may be
‘impractical to interview all potential alibi witnesses; the
prosecutor and the police must carefully decide who
should be contacted. Especially with regard to an alibi
defense, timing is a key -element of case preparation.

b. Defense as to consent. If the filing prosecutor and
the police could anticipate a consent defense at trial, their
investigation at the time of filing would take a very
different turn than if identification were the issue. With a
consent defense, the case must be built by corroborating
every facet of the victim’s testimony, for her veracity,
rather than her ability to identify, will be at issue. If the
victim is believed by ‘the trier of fact, then the defendant
‘will most likely be convicted. The prosecutor must
amass enough evidence to prove that the victim's story is
more logical, and therefore more believable, than that of
the defendant. ) i v

The pmsecumr may be able to demcmtrste léck %f

defendam s pnc:r crimes wuth sl,mllar pall&msi If suc:h
evidence is available and admissable, it can dramatically
portray how the defendant consistently forces victims to
submit and then argues that the intercourse was consen-
sual

- If the defendant has given aCtElemem the prosecutor
might isolate obvious points of disagreement between the
defendant’s and the victim's versions of the incident and
then seek evidence that would support one jtory rather
than the other. The smallest piece of corroborating evi-
dence on a disputed point may be critical, for the defend-
ant’s story in a consent defense will closely parallel that
of the victim. Laborious detail with regard to what hap-
pened before the rape may be identical in both stories,
with divergence only at the moment of the rape.

After a careful analysis of the available evidence, and
aware that more evidence may develop later, the filing
prosecutor may determine that the case will depend
solely on the testimony of the suspect and the victim. At
this point, the filing deputy can do little except clearly
signal to the prospective trial attorney that the issue will
be credibility and the success of the case may very well
depend on preparation of the victim for trial.

k=]
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1A ijchlmflé‘ deﬁ.;-nse. Psychjamc' defense can be

ati ipated- where the factiief-{ M-ripe are hemnui; and.
the identification evidence: o persuasive.. Often the de-

fendant has confessed and has little to argue later except
"that he:was not criminally responsible. Depending on .

state law, this defense may be signalled early to facilitate
psychiatric examination. The psychiatric defense is usu-
ally declared after the case is filed and -may not be
anticipated by the filing prosecutor. In fact, the harder
the filing deputy works to foreclose identity and consent
defenses, the harder he may be pushing the defendant to+
an insanity defense.

Unless the defendant is vamusly insane, the pros-
ecutor’s response to such a defense is that the defendant
was responsiblé for his acts. The prosecutor should lo-
cate a psychiatrist to interview the defendant and even
the rape victim. Because the victim was actually present
at the time of the crime, she may be able to provide the
psychiatrist-with 'valuable information regarding the ac-
tions of the defendant. It should be' noted that defense

psychiatrists rarely interview the victim.and thus have a }
less complete factual basis for their conclusions. In addi- {

tion, the prosecutor should carefully analyze the defend-
ant's actions priar to, duriﬁg'and aﬁér the rape in an

défenddm w;th precision and undersmndmg Cunnlﬂé
and’ saphlqncatmn exhibited in preparing for the rape,
threats and appropriate language used during the rape,
and consciousness of guilt and desire to escape punish-
ment evinced following the crime, would all suggest that
the rape was not the product of an irresponsible, diseased
mind.

d. Legul dfjt'mf In the strof
defendant may have little incentive to plead guilty, his
attomey will be forced to make a rear-guard uttack on
every technical ground possible. In fact. the stronger the
case, the more likely it will be subject 10 legal attack.
This follows the old maxim: {/[f the fucts are not on your
side, argue the law, and if the law is against you, urgue
the facts.™

In rape cases. legal attack will develop as it would in
any other criminal case. Searches and seizures of the
defendant’s person or property will be carefully
scrutinized. Similarly, any statements that the defendunt
has made will be exXamined for coercion or failure to give
complete and mmprehenmhlé constitutional warnings,
Where the identification is based on a photographic mon-
tage or lineup, the suggestibility of these procedures will
be attacked. Where physical evidence has been gathered
and analyzed, the chain of custody will be exumined with

&5t cuases where the

great care.
These legal attacks are not unigue to rape cases, Whint
is important to the filing deputy i~ that he anticipate and

think ahead to potential problems <o that errors can he
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correctéd and weakngsse-i be mlmmlzed,

. victim:

‘Simply re-
“sponding to ‘the- facts and o the persuasiveness of the

' detective presenting the case will not guarantee the ﬁlmg

of a strong case. The more questions that the prosecutor
can raise early, the fewer that will be available for the
defense at trial. The more weaknesses that can be sig-
nalled to the trial deputy, the more opportunity ;hgrg will
be m cnnfmm thgm

3.2 Pre-filing Interviews

The most important witness in every rape case is the
she is the essential witness without whom there is
unlikely to be a prpsecution. In light of this central role,
the question is often raised whether the victim should be
personally .interviewéd by the prosecutor prior to the
m;xl\mu of a filing decision, Some prosecutors insist on
his protedure, while others never require such an inter-
view. A third group interviews occasionally in special °

" cases where. talking to the victim might clarify particular

aspects of the case,!?
The decision whether to interview prior to filing is
seldom madeﬁ on lhe meriﬁ of such a pmcedure but-an

_]USEIC‘E Systém in whlch they occur. In some _]ul'lS,dlE[!DDS
allocation of time or resources are insufficient for the
prosecutor 1o interview every victim. He relies on police
interviews and postpones meeting the victim until she
testifies at the preliminary hearing or the grand jury,
Since practices vafy, a closer look at the perceived ad-
vantages and disadvantages of pre-filing interviews is
required.

" Advantages of pre-filing interviews. Prosecutors cited
a number of advantages of pre-filing interviews, Victim
interviews provide prosecutors with. an opportunity to
firmly grasp the details of the case and to fdllow up.
limited written statements with direct questions to the *
victim. In addition, they allow the prosecutor to meet the
victim and learn more about her; what she is like,
whether she can articulate her story and is convincing:

how strong a witness she will be: how much work is

required to prepare her for trial. Many prosecutors use
the interview to decide whether the victim is telling the
truth and really wants to prosecute. For some prosecutors
the personal interview provides-an opportunity to explain
the judicial process to the victim and reinforce her deci-
sion to prosecute. Through the interview the prosecutor
can portray himself as a personal representative of an
otherwise bureaucratic system, allaying the victim's
fears and answering her questions. Especially in those
Junisdictions where the first post-filing contact of the
victim with the criminal justice system is at the prelimi-
nary hearing, prosecutors believe that it is important for
the victim to be prepared and assured of continued sup-
port

Do
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Dt:advamager of pre ﬁlmg interviews. A number ﬂf -

dxsmdnmnges were also cited. Many prosecutors stated -
,;that
interview is not worth the pc:tgmlal benefits. In addition,

. thiey questioned whether the victim should be required to

time required to conduct-a -pre-filing victim

tell her story several times tgpolice, hospital personnel

“and' prosecutors during a short period of time after the

rape. It was argued that the value of such an interview
would pertﬁ’ﬁ tovi

victims. Finally, pros-
ecutors argued that it was better to ‘carefully inform and
prepare the victim just before the prellmmary hearing or.
trial, rather than before the case is even filed.
Resolving the debate. The pre-filing interview can
serve several valuable purpﬂses but these purposes may
be accomplished in other ways. The screening of crimi-
nal cases may.not require an interview if the police
adequately. perform this function. Support and 1’§Afonna-
tion can be provided to the victim by trained and sensi-
tive police personnel or victim advocates. The interview
tends to reinforce the notion that the rape victim is

"someone whose veracity is inherently suspect. In addi-

tion, an interview at this stage may be complicated by the
cgntradictory goals of reinforcing the victim and testing
her credibility. ,

 Where the fact situation seems atypical, or the victim
may require special attention, a pre-filing interview
seems appropriate. The police or victim advocate might
suggest the need for an interview in a particular case.
However, the requirement of universal pre-filing inter-
views in rape cases when they are fiot required for other
felonies should be carefully reexamined. If the needs of
the victim and the prosecutor can be served in other
ways, the prosecutor should seriously question this ex-
penditure.

3.3 Pre-filing Polygraph Examinations
jpsecutors were é.urveyed Fégﬂfdiﬂé their use of

most respnnd&ms dcknuwledge that it mléhl hE a uqeful
tool for the police and that their police departments used
the device. there was a range of responses with regard to
their use of the polygraph.'® While one prosecutor gcm—
sidered it “‘the next step up from the ‘Ouija board,"
others used it in up to 30 to 40 percent of their cases.
Those prosecutors who used the polygraph cited two
prifmry purposes. First it allows them to decide who is
,,,,, . While respondenis
hupe:d that the defendant wDuld agree to a polygraph test,
in close cases they frequently request that victims submit
to polygraph examinations prior to any filing decision.
Close cases include those in which the victim is a prosti-
tute, the victim and the defendant had known each other

20

ftually all felony cases, and that sin-
., gling out sexual: assaults pnly reinforced stereotypes’ re-
" - garding the unreliability of raf

prior to the rapﬁ or thg vietim had voluntarily accom-

panied the defendant to the scene of the cnmg Se:nndr

many prosecutors ysed the_polygraph to ‘‘test the will”

believed to be willing to have her story confirmed and to
proceed with prosecution. The unstated corollary, of
cuufsé is th'at the victim whD re'ﬁlses is Eiih'ef’ not {elli,ng

t‘:nt

the case is ready for mal

There is.signifitant debate about the rellabxllty of the
polygraph as an indicator of truthfulness. A recent House

Committee on Government Operations report concluded
that the reliability of the polygraph had not been estab-
lished and that it should not be used by the federal
g@vemmeﬁnt H Thél‘e hreadditional questians abc)ut the
Whm‘e consent is a key issue, and t’he defendant belleved
the victim consented, the polygraph could suggest that
both parties are telling the truth. This dilemma would not
resolve the legal issues though it would seriously damage’
the state’s case. The prosecutors who were surveyed
displayed their own lack of confidence in the polygraph
when they were asked if they supported the admission of
test results at.trial. The overwhelming majority of ‘the

respondents, including those who used polygraphs for .

pre-trial screening, opposed its admissibility.
Use of the polygraph also has significant indirect im-

pacts on the criminal justice systém. Victims who take -

the polygraph examination and pass it provide pros-
ecutors with an incentive to vigorously prosecute the

ase and resist extensive plea bargaining. A successful
I lygraph examination of the victim can be used to
persuade the defendant and his attorney that a plea of
guilty -is appropriate. On the other hand, the act of
requesting such a test is sti]l another symbolic suggestion
to the victim that she is not believed. Her refusal (o take
the examination may only reflect her reaction to the
consistent doubt expressed by the criminal justice system
and fnot in any way mean that she is fabricating her
account or is ambivalent about prosecution. Further-
more, prosecutor reliance on the polygraph may suggest
an unwillingness to make difficult decisions. The pros-
ecutor must base his decision whether or not to file a case
on his assessment of the sufficiency of the evidence: a
polygraph cannot tell the prosecutor how strong his case
is Vic:tim fefusal to take a pD]ygr’aph examinatign or

wnh an excuse to dELllnE thﬁ: case.

If the victim is to be asked to take a polygraph exami-
nation, the manner in which the request is made can be
very important. The response of many victims to such
request reflects the approach of the prosecutor rather than
the victim's opinian of the test itself. If the prozecutor
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3.4 The Fllmg Decision -

-~ can explain the purpose of the test w1\h understandmg,
then it is likely that the vietim will be mllmg 1o partici-

pate

screemng Df rape cases any more fmquemly !han in !he
screening of other cases. Given the present uncertainty

cfmcemmg its n;llablluy and its potentially negative im-

pact-on the attitude of the victim, its-use should be

limited to cases where there are ohvious' factual dis-
crepancies in'the victim’'s statements or the de.fendant is”

willing o submit toa snpulaled test.

Aﬁer accumula!mg the mformanon and 1mpressmns

sites mﬂhng. the pmsc:umr is snll left wuh a quahtauve
judgment whether the information justifies the charging
of a crime. Thé prosecutor must exercise his discretion
and decide whether the case, even in its stmhg:st pos-

" ture, should be filed.

‘As a preliminary matter, the prosecutor must remain
confident that a crime has been committed and that the
defefidant ,is the correct person to charge. If the pros-
ecutor has significant doubts about whether a crime has
even been committed or the police have identified the
right person,, then he should not file the charges. This

decision, however, begs the difficult question of how.
confident the prosecutor must be in his case before he

should proceed. For example, if all evidence points to
the defendant, but the prosecutor i$ unsure, should the
case be filed to enable lh’é jury to make the ultimate
i decision? If the prosecutor finds the defendant’s story
regarding the consensual nature of the intercourse plaus-
able and believable, though he cannot be sure, should the
case be filed? Some jurisdictions have the luxury of
sending this type: GF dif'ﬁcult case m ihei grand jury

mﬁuzmed by thc pmsecumr, presenldtmn, general
and even-hand&d presentation of all the evidence may act
to shift the screening burden onto the grand jury. In the
past, police skepticism acted as an overefficient screegn of
difficult cases; rarely would the prosecutor receive a rape
case for filing where, for example, consent was a viable
defense. As the police become more sensitiZed to vic-
“tims, as new personnel assume anE\llEEUVE functions,
as the rape law changes and as pubhcny about rape
encourages victims to report, the prosecutor will see a
greater volume and variety of cases than ever before.
“The prosecutor must also'consider the chances of suc-
cess later at trial. Even if.he believes the victim and is
confident of the defendant’s guilt, he must make the
practical judgment regarding the likelihood of success. A
majority of the prosecutors indicated that a rape case
should be filed if a prima facie case can be established
L]
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and there isa n:ascmabl: possnbnluy of a conviction.

Any higher standard would-be difficult to support.” Al:
though it might result in a higher conviction percentage,
it would lead to few filings and, thus, dembnstrate a very '

cpnser/vanve attitude toward rape.
Prosecutors generally cited three. important variables

that must be cunsndemﬂ regardless of the strength or
w:akngss Df the case. Elfst Lheze xsthedefendgm lfth-. _

c:c:mmumty by virtue of pasl crimes oF the quallty of

the case under consideration, filing would bé justified -
even with a low probability of success. Where, however, -
thg def'endali has no previm:s recoiﬂ and the 'ésse is-

!sss mce,nl,we h;\ pmcegd. A_ secgn,d vanabl: is th; vic-
tim. When the victim is unwilling to proceed or the
emotional trauma of the trial would be a danger to her,

.- prosecutors have sometimes not filed cases which were -

strong and had a high probability of conviction. Fur-
thermore, where the informed victim wanted to proceed
even though the possibility of conviction was low, the
prosecutor often filed cases which would riot have been
filed with a less aggressive victim, A third variable often
cited is the nature of the crime itself. Rapes of public
notoriety, such as gang rapes or rapes that have received
significant publicity, are often prosecuted regardless of
- their chance of success. Thz trial acts as a public airing;
any other response by the prosecutor would be politically
unwise.

These considerations ultimately raise important policy
questions that can only be resolved at the policy making
level. The filing deputy must have a firm understanding
of his office’s position with regard to rape in order to
make basic filing judgments; if this policy is not clear,
then he should request its articulation. Rape cases neces-
sitate a special commitment to victims, and prosecution
.cannot be easily developed or implemented on a case-
by-case baslérThus any review of the prmgc:umr s re-
sponse to this-crime requires a basic evaluation of office
policy regarding filing.'$ x ‘

Declining the case. There undoubtedly will-be cases
that cannot be filed though the prosecutor believes that
the victim has been sexually assaulted. These cases may
have evidentiary or witness problems that clearly indi-
cate that there is no reasonable possibility of conviction.
In this event, the’ ‘prosecutor should idform the victim of
the decision anp-explain its rationale. Informing the
victim may beA very difficult task; it is often. avoided or
delegated. The prosecutor should realize that his expla-
nations may reinforce the doubt or guilt already felt by
the victim. She may wonder why she even bothered to
repart the crime and may feel frugtfatiﬂn and angéf to-

thaughtfu! and sensitive :xp!anatmn Df Why the case WIH
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assist thc victim in resolving her feel-

avmlablhty of caunselmg services.in the community, not
1o suggest that there is something wrong with her, but to
acknowledge that she must be going through a difficult

ordeal. If there has been a victim advocate already in- .

volved with the -case, the advocate's advice and as:
tance should be solicited.

- 3.5 Documentation of the Filing Pﬂ;cess .

- Inthe course of the ﬁlmg pf@c‘e‘is the prﬂietumr wxll

‘have made a number of décisions und observations about
the case.-Since it is unlikely in most jurisdictions that the
filing prosecutor will be assigned tathe case for trial, it is
very important that he record and transmit his impres-
sions to the trial attomey. While prosecutors demand
carity and legibility from police and medical reports,
there are usually few standardized forms or checklists for
prosecutors to pass on information among themse)ves.
Usually the transfer is done informally: but with shifts of
personnel; lapses of memory, and the crush of time, it
seems likely that information gathered during the filing
process will be lost to the trier of fuct.

NOTES

“1 Far a general discussion regarding prosecutorial diseretion in the
filing of criminal charges see Frank W. Miller, Prosecion: The Dect-
sion to Charge o Suspect with a Crone (Boston: Little, Brown, 1969).
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* The legislation which has served a= o model for this approuch
redefining rape 1~ the Michigan Crmimal Sexual Conduct Act, No. 226

might discuss with the victim' the

=

To insure that filing decisions are made cansistently;!

mth reference to-the same fnétmrébfmgcutm could-

use a standardized ﬁlmg format. At the end of (EIS -

chapter is a checklist for the filing of sexual assault cases

that could be adapted to individual jurisdictions. It pro- .

vchxc‘le for communication among pros:

vndexﬁbq{h
ecutors and a standard for the consideration -of ‘rape._

cases,

3 6 Ean:lu;mn ,

The filing of T‘SPE cases requires a bas:c ability to
analyze facts and law as well as the |magnatmn to.

- picture the unfolding of a case during an eventual trial.

These are skills that the trained and experienced pros-
ecutor should have acquired. In addition, however, filing
incorporates policies and attitudes which in rape cases
can be particularly important. Filing must reflect an, ag-

gressive posture toward rape and a belief that this crime -

justifies the taking of risks, and a commitment of re-
sources. This philosophy can be articulated by policy
makers. but it must be implemented by every deputy who
will decide Whﬂlh a rape case should be filed. .

b
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Case# .

L B

* APPENDIX TO CHAPTER 3
' FILING CHECKLIST

Detective. -
Victim's name

~ Defendant’s name

Date of offense
Date of prosecutor presentation
Name of prosecutor
1. Statements
—a. Vietim
—b. Patrol Officer
—c. Res Gestae witness -
—d, Defendant
—e. Victim advocate
—f. Transactional wilnesses
- =—g.Other wimnesses

i
"

2. Reponts

—a. Initial report form

—b. Follow=up reports

—c¢. Medical examination

—d. Forensic tests

—e¢.- Evidence sheet (Physical
evidence)

—f. Cover sheet (names and
addresses of yll witne

‘—g. Copy of any »

—h. Defendant identification
information

—i. Rap sheels

—j. Line-up identification torms

—k. Advisal of rights forms

—1. Other reports

3. Physical evidence

—a. Clothing of victim
—b, Clothing of defendant
—¢. Diagram of ¢rime scene
—d. Photograph of crime scene
e Photograph of victim injuries
—f. Other physical evidence

Case Analysls

A Intercourse
=—=1. Medical evadence '
=2 Forensic tests
—3. Defendant statement

=1 Victim statement

—3
4, Physical evidence
—5. Other witnesses
—=6. Other evidence

C. Force, Lack of Consent
—=1. Vv 's statement

Comments —2. Defendant’s statement

—3. Wespons
—4. Evidence of injury
—3. Evidence of emotional trauima
—&6. Tom or soiled clothing
—T7. Circumstances of case
—8. Other evidence
Casie Evaluation
1. Strenigth of the case
a. Vietim's credibility
b. Comoborating evidence
¢. Legal problems

. ya\xs the defendant
’ Criminal record

d.

b. Suspect in other crimes
¢. ‘Dangerousness

3. Seriousness of the crime

a. Injuries L]

b. Threats

b

4. Willing to tesiify
b. Anxious fo proceed
5. Probability of winning at triat
1. Percentage
h.
6. Major weaknesses at trial
4,
h.
7. Major strengths at trlal
A,
b.
Vigtim Support
o |, Vietim advocate
o 2. Information provided to victim
6 3. Referrals

Notes o Prelim Deputy

Motes o Trial Deputy




manner in whn:h probuble cause is \ublnhed in’
tmy cases can have a- substantial impuct on-the .de-

velopment and ultimately the ouicome of the case, This is’

~ especially true in rape cases where the determination o
probable cause often cruelly exposes a vulnerable rufe
victim 1o the processes of criminal justice. The extentho
which the victim understands the pre-trial procedure,

- whether she is prepared 1o testify under what may be
adverse Circumstances, and whether she is debriefed fol-
lowing her experience. may all affect not only the quality
of her testimony, but whether she will continué to cooper-
ate with the prosecutor at all. Thus it is imporunt to
review the virious means to establish probuable cause in
rape cases and to suggest how they can be'utilized to the
prosecutor’s advantage.

Procedures for establishing probible cause in felony
cases vary throughout the country. Most jurisdictions
require that an adversary procecding, often called the
““preliminary hearing™" or the *probuble cause heuring”
be held in a court of limited jurisdiction. Heré'the state
presents its cuse in g skeletal formand calls a mingmum

* number of witnesses  who
examination. In‘rape cuses,
state’s only witness, and her cross-
extensive und abusive. Other jurisdictions do nat require

are subject o Cross-
the victim is uswally the

Catminagtion 1~ often

an adversary proceeding. Often hearsay s admissible and
the victim is not required to te\ufy . An vestigating
detective. for example, may festify before o ml"lsh.lk
and report what the victum told him about the crime. Many

Jurisdictions have available  grand jury where the victim

or detective can testity without ety subject (6 cross-
examination. Stll others file telony cases directls o the
trial court wilhnul il (nmnlifcd prchmmur\ hearimg: am
rg—\!gwul h) i |ud£_c \MII sulnu to umhhsh probihle
cause. Other jurisdictions employ a camhination of these
practices with significant. discretion resting m the pros:
ecutor to decide how o establish probable cause. Though
preliminary hearings have come under seruting recently?
itis unlikely that a due provess standind will prescribe o
single methad 1o determine probuble cause

4.1 The Preliminary Hearing

In those states which require adversarial pgglinmary
hearings, the hearing 15 often an inexplicable and trau-
matig,eepenence for the vienm - While the siennn mas
have some media Lamiiarity with the tone of a trid, it
would be'unlikely that she could anticipate the realiny of

exvample. when -

the. pr';;:l;mmar) heiring. E\VPE’CII'HHY n urhan tq&nmcm\

the preliminary hearings for rupe cuses-appear in a calen-.

“dar mixed with hearings for other felonies und even

misdemeanors. The  courtroom - and. halls ‘ure offen

. crowded with witnesses, defendunts, relatives or court- -

house “‘regulurs” who have come to participate in or
abserve hearings which involve drugs, robbery, homicide
and the like.  The courtroom itself reflects the bureauerutic

needs of the participants. The judge has alengthy calpgdar -

to complete, us do the prosecutors. The defense attorheys

impatiently await their turn; once they have an opportu-

nity to speak, they do not like w relinguish it. The need to
process cises often creates a tension in the courtroom that

cun be heard in the tone of the judge and attorneys.

Witnesses are often rudely instructed to step up, sit down,
speak up, answet the question. The victim is ofien called
to the witness stund without having met the prosecutor
who will be asking her questions, without having been
prepared ftor her cross-examination, and without having
seen the defendant since the mument of the rupe. The
cireumstances, while routine to the pmh:\smn ils, must
seem chaotic to the parties.

With some exceptions, prosecutors who were inter-

viewed indicated that they did little preparation for the
preliminary hearings. Usually a stack of files containing 4
range of charges was et with the prosecutor u day oriwo
hefare the hearing. Atbest. the prosecutor reads through
the files and notes the nature.of the crimes, the necessiry
clements, the general factual patterns and the issues which
need to be explored at the bearing. Rarely are the wiines-
e pz:r’s.nrmllx contacted or prepared inany way prior to
the hearing. At the time the case is called. perhaps hours
after the victim has arriv ed at the courthouse., she is told to
She is adnumistered the vath and
She makes an

Lihe the witness stand.
then venerally tells the story of her rape.
m-court identitication of the defendunt and then is cross-
eximmned by the defense attorney. The eross-¢ xamination
is often a protracted and brutal experience: it is unel@ar
cxelusions with elaborate trial

how recent evideninin
court procedures restrain defense attomeys intent - on
hunufuting the victim. The defense attarney may-use the

s heaning ae d discovery ool and explore many

prefiming
ssues g random fashion. He iy also use the hearing to
mumidate the victin, giving her o taste, he believes, of
what she will expenence 1t she goes through with the trial
Fryen the least evperenved t, al altormiey may respond 1o
stereatypes of rape cases and attempt, with more or less
subtlets to mipuyen the character of the Cmnpi;un:ml
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) saﬁsﬁed that the

. gal reqmnzmems “of probable cause
-have beeq imet. The case is then-eitherbound over to the
trial ‘court or continued for a period of time for plea
nsgmitmns Omnee the hesnng is finished, the defendant
. and his attomiey leave the courtroom while the judge and
- the prosecutor hurriedly pnxeed to their next case, Rarely
is there an opportumity for the prosecutor to discuss with
the victim what has just happened. .
Purposes of the preliminary hearing. Prose(:umr‘i were

asked what they hoped to achieve at the preliminary

hearing. The range of responses fell into two distinct
categories which suggested fundamentally different per-

* spectives on the process.? Many prosecutors considered

the preliminary- hearing an opportunity for the state totest
and evaluate its case. The prosecutor can observe the
ﬂcum respond to his uestions and to cross-examination
by thc defense dnorﬁey The victim

_her emotions under realistic mndnmm are central to the
prosecutor’s :ssmeht.of his case: .
Most prosecutors who considered the prellmmdr; hear-

* ingas a test of their case did not believe that preparation of
the victim was required. If the case was fundamentally- .

sound, it would stand on its own at this point. Pre-trial
* preparation at a
rough edges. If the case was not strong, the hearing
provided an opportunity-to screen it out of the system prior
to trial and with little investment of resources. One
prosecutor commented that he wanted to remain physi-
cally and emotionally distant from the victim lest the
victim feel dependent upon him. The prosecutor could
thus be more objective in his evaluation of the case and the

complainant’s testimony would be given under more .

“realistic’” conditions. - : | 1
For these prosecutors the preliminary hearing served a
critical screening function. It was anticipated that many

cases would reach the preliminary hearing only to'be

reduced or dismissed shortly thereafter. The job of the
experienced prosecutor at the preliminary hearing was to
make a judgement as to which cases deserved to go any
further. .

A much different perspective on the preliminary hear*_

ing was voiced by many prosecutors who did not sge the
hearing as a test of their case. To them the preliminary
hearing was a necessary evil whose purpose was to fulfili
technical legal requirements. Perhaps, they argued. it wus
valuable 10 the prosecutor in those very rare situations
where the victim would later be unavailable atirial, for her
pré!imiﬁaFy hearing testimony could be used inher place.
Generully, however, these prosecutors helieved that little
could be achieved and much could be jeapordized at the
preliminary hearing. They argued that ifthe case had bedn
properly screened at filing, there was little purpose to the

v

ten sl%d by the Judge when he is

‘ecutors attempted to contact the victim prior to the

ability to aniculaté -
the events, of the rape, recall specific details and control

a later point would serve to smooth out -

.inconsistent statements or

" hearing; it did no'more than reveal details ‘of the case to th: )

~ defense, while.quite possibly upsetting the- alienating the
. victim, At best, some indications of the defense strategy
: cnutd be gleangd but this result was not worth the risk.

To minimize the risks of wlf:um a‘lﬁ’nmﬂ ros-

ing. A personal relationship might be established while
the prosecutor-and victim discussed questions that would
be asked at the hearing. A victim advocate could be.
present if the prosecutor and the victim required extensi ve

_preparation; the advocate might later sit with the victim

ase, m be calied ‘To these.

whxlg she wf,med for h:r

legal requ,lrerngms 10 eslabllsh pmbable cause.

Adrgﬁ_ti;gés_ and disadvantages of the preliminaty hear- .

" ing. In jurisdictions requiring preliminary- hearings the =

prasecutor should -consider- strategies to maximize the
potential advantages and minimize the potential disadvan-

tages of such hearings. In other jurisdictions where the -
‘prosecutor has discretion whether or not to hold prelimi-

nary hearings, a consideration of advumubes and disad-.
vantages can assist him in exércising this discretion. ;
The preliminary hearing: poses several dangers to.the

" state’s case by exposing it at its weakest moment. The

result may be to create a record that will endanggr the case

“at trial and to deter the victim from further invol vement

with the prosecution. These dangers musl be !'Ecﬂgmzed
and compensated for by the ‘prsecutor.

In" most jurisdictions ‘the preliminary hearing is re-
corded and a transcript of the proceedings is available to
counsel for both victim and defendant prior to trial. Some
jurisdictions do not record thé preliminary hearing and )
only the notes of the parties are available for later refer-

+ ence. Still other jurisdictions allow recarding when, for

example, the defense attorney hires a.court reporter be-
cause a pending civil action is intentwined with the crimi-
nal case.. : ) R

A record may be useful to the defense. The state’s
position. ai least as it is represented by !::%‘”m §
testimony, is **pinned down'” in the record. Later at trial,
the victim can be subject to cross-examination by hép prior
“misstatements’” recorded at.
the hearing. Any experienced attomey can attest to the
pcnger cnt a lr.mscnpl imm a prevmu\ hEdl’IﬂE or dep

u:plmndl case when cven lhe b&sl wxlness Ldnnot bt:
cross-examined by prior statements. and the rape victim is
likely to be a particularly vulnerable witness. To the
extent that the victim testifies without preparation, the
chances of her ereating a record for her own impeachment
increase dramatically. Her inability to remember details
hecause she has not read her statements, her reluctance to
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_ be quite brutal and disturbing to the victim. She may lose .

" prosecutormay be a different atto¥ey from the one who-
filed the ca¥e or who will later

i

be specific because she does not understand the purpose of
the hearing, her nérvousness because she does not like to

-talk about rape in a erowded courtroom, all accrue to the

advantage of the defense.
The preliminary he.ﬂrmg may also threaten the victim's
commitment to prosecution. The cross-examination may

faith in the prosecutor for failing to warn her or protect her
at the hearing. Unfortunatély, at the time of the hearing
the prosecutor is often overworked and-concerned primar-
ily with presenting a series of leg;lly sufficient cases. The

it and, thuﬁ

commjtment and stake in its oMgome may . be quite
limited. Without a previously blished relationship

wulm and fegardless of ;Er_md intentions, he will
inevitably uppear unconcemed, bureaucratically oriented,
perhaps- even nervous and harrassed. The victim can
hardly feel reinforced in her decision to prosecute when

. the atiorney o whom she has turned is impersonal and

Q
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RILYLE
- tween the defendant and his attorney could supplement the

- outwardly unconcerned. The general setting of the pre-

ary-hearing can-also be disturbing to the victim. It is
qung unrealistic (o expect a victim to sit comforably
among strunggers gs she awaits her public depiction of u
sexual encounter. All of these factors may not only
influence her dhll](} 1o testify, but atfect her rcsolve o
praceed fuﬁh::r as well,

On the other hand, the preliminary hearing may provide
several opportunities for the prosecutor to strengthen his
case -First. the prosecutor will incvitably learn something

about the ciase simply because he has spent some time with_

itand has observed its public presentation. The prosecutor

‘can signal to the trial attormney what areas require further

investigation and how the victim can be better prepared
for trial. For example, the victim may have particular
problems describing: the details of the sexual act; the
prelimunary heaning deputy could alert the trial attorney so
that he could approach the problem prior to triul.
Second, the prosecutor may discover hints of the de-
fense strutegy. Though it s unlikely that the defense
attorney will have decided upon a defimtive strategy by
the time of the preliminary hearing, quesnons in cross-
examination may reveal what the defense attorney per-
ceives 10 be the weaknesses of the state s case. Particulur
attention to this aspect of the case may help the trial
prosecutor anticipate defense trial strutegies. Even where
there will be a written transeript for the trial attorney’s
tone, emphasis and even subtle communication be-

text:
Third. the prosecutor can gather information abouwt the

defendant that may be valuable for the trial atomey
While 1t is unlikely that the detendant will testity at the
preliminary hearing. the prosecutor mav be able to assess
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the type of impression the defendant will make to a jury at
trial. It may be imponant,. for example, that the trial -
attorney be aware that the defendant has changed his
appearance or, that his demeam:r is sbuswei sympatheuc'
or undnrﬂcnve o .
Fourth, not only will the prosecutor see the victim on . .
the.witness stand, but the victim will have an opportunity
to gain A potentially instructive and valuable experience.
[f thevictim is pn:perly prepared in advance and eansuhed
afterward, the prosecutor may find that the court exipen-
ence will -boost hér confidence and allay her fears, .
Preliminary hearings and plea bargaining. Probably
the most important institutional impact of the preliminary -

“hearing is that it facilitates plea bargaining. As a result of

the exposure of the state's case, both the prosecutor and

the defense attomed know more precisely where ‘they

stand. Varioys”details have been. revealed for the first .

time, the victim has actually testified for the record, and

l¢ case assumes a tangibility that cannot be i lmﬂg-

ined from written reports. .
The significance of this new information and (hesé

. impressions varies. The defendant, for example, may be

struck by the reality of his predicament, especially if he -
has .been out of jail explaining to his friends and- family
that there is'no legitimacy to the charges. His nonchalance
or skepticism about the victim may be shaken when he
uctually sees hertesnfy and héars thEJudge prgnnunceth,al
probable cd , a poor
f;rgsgm;atibn of thE case rngy gwe the defendam the
impression that the case against him is weak; he may -
hecome more confident and reject plea negotiations. If the
case is presented well but is inherently weak, confidence
on the part of the defendant may be justified. If, on the
other hand, a poor presentation of the case reflects in-
adequate preparation, the defendant may have anunrealis-
tic sense of his position,

Since the key to plea bargaining is a commonly shared
core of information, the public exposure of the case
through the preliminary hearing will enhance plea discus-
sion. What_all partics must assess is to what extent the
presentatio {rafem the exigencies of the hearing and to
what extent it reflects the potential of the case for trial.
Arguably, the more prepared the state is, the more the
hearing wilt approximate the (rial. Well prepared prelimi-
nary hearings should thuy lead 1o more accurate assess-
ments of the relayive bargaining positions.

Muximizing gains and minimizing losses. Where pre-
liminary hearingg are inevitable, it is logical that the
prosecutor ply his strategy in advanee .to maximize
possible gaiph and minimize losses. On balance, the latter
is his primgry cdncern. The possibility of getting signific-
ant benefit from the hearing seems 1o be outweighed by the
potenydil for damaging the case. If filing represents a fimn
decision to proceed toward a conviction for rape. then
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zan be gained at the preliminary, heéaring. If this
or “of the heanng, the

- pmsecnmr risks d:stmymg a pmentlslly good case in Lh: :
process of gvaluatmg it.

With regard to the victim’s p:rﬁ;rrnanc: and amtudes.

- several techniques can be used to minimize risk. First, the
. victim must understand the purpose of the preliminary -

bearing. It should be clear that while this is not a trial, itis
arn imponant. prehmmary step fo the trial or the resolution
of the case by a negotiated plea. The victim should be

. informed realistically about the nature of the hearing, the -

sequence of events, what will be expected of her and the

importance of her cooperation. The prosecutor who con-..

ducts the preliminary hearing should introduce himself to
the victim, especially if he js the first prosecygor she has
met or is one different from the filing prosecutor. The

"victim may not even Know what a prosecutgy.is, what his

role is vis-a-vis her interests, and what she can expect

'fmm him The very act T‘;:f immduction msy suggcst thst i

© even lf th;s mt,roc[u;ucm is Wedded w;th a dlsc:lalmer
* regarding the role of the prosecutor as a privafe counsel.

Furthermore, aftér the hearing, the victim's experience
should be reviewed with her. She shouild be thanked for
her participation, reinforced about what she did well and
alerted to what will have to be worked on before she is
ready for the trial. Ideally, the victim should be involved
in the process so-that thé preliminary hearing is not, like

the rape, some mysterious event inflicted upon her. She

should be encouraged to express her opinions about the

experience so that the prosecutor can deal directly with her

fears and misconceptions. .
Victign advocates (to be discussed in Chapter IX) may

“be particularly helpful to both victims and prosecutors

with regard to preliminary hearings. Advocates who are
trained to understand the nature of the criminal process
and the special needs of rape victims can work with the
prosecutor to prepare the victim for her testimony. In
addition, the advocate can insure that the victim is aware
of the time and date of the hearing and can even help with
the victim’s transportation. Finally, the advocate can stay
with the victim at the courthouse while she awaits her
testimony, and can be with the victim after the hearing to
discuss what transpired. This is especially important, for
on the day of the hearing the prosecutor may be unable to
spend considerable time with any individual victim.
The prosecutor must also prepare himself for the pre-
liminary hearing. He should know enough about the case
so that he can quickly and efficiently establish probable
cause. Fumbling through the file during the hearing to find
basic facts of the case may not only be embarrassing to the
aftomey, but suggest to both the victim and the defendant

" serfously or that it is incompetent. Both obviously e
. dound to the disadvantage of the prosecutor dunng pl;a
- negotiations and trial. ‘

that the pms:cumr 5 afﬁce enther does not take thns case o

‘The prosecutor should anticipate, and be prepared to act

' aggresalvgly toward, an abusive defense counsel. The

message should be quits clear to both the defendant and
the victim that the prosecutor will not tolerate any insinua-

tions, accusations or other attacks upon the state’s wit- - .

ness. If possible, the prosecutor should attempt to limit -
cross-examination and protect the victim. This can be
done in several ways. First, a direct examimation which i is.
short and ‘to the point discourages extensive cross--
examination. Furthermore, the tone of a precise direct will
make a far—leachmg cross-examination seem. longer than
it actually is. Second, the pmsecutor must be prepared to

_raise - objections and even have available a well-

documented motion in limine or short memorandum of
I#w stating the limited purpose of the hearingand the
irrelevancy of much defense questioning, Third, the pros- -
ecutor should be prepared toappeal to the judge i in regard
to the defendant’s waste of valuable time and arguably
insulting tone. Since:the purpose of the hearing is an'
inquiry into probable cause and not atrial'on the issues ora
discovery hearing, much of the defense attorney’s inquiry
may be beyond the scope of the direct examination and the
purpose of the hearing. If the prosecutor can reach the
judge's inevitable concem for court-efficiency, the pros-
ecutor may help develop a courtroom tone that will not
tolerate a fishing expedition attempted by the" defense
atlommey. Anly strategy to limit cross-examination will
require a sensitive understanding of the judge and how he
can be persuaded. At the very least, prosecutor tactics
shnuld d"GW the victim an Q’ppnﬂunity to i;ati;h her breath '

ln a féw Jurlsdlctmns s,pec:al cnnsmeratmn [ glven m, -

victims of sexual assaults in the scheduling and presenta-
tion of preliminary hearings. Special calendars have been
created on which only sexual assault cases are heard.
These calendars are often less crowded than normal felony
dockets and victims and witnesses will often voluntarily

‘remain outside the court until their cases are called. The

prosecutors who present an entire calendar of such cases
are often better prepared to deal with the special problems
that they pose.* In some jurisdictions, at least where the
victims are children, the preliminary hearing is heard on
the record but in the judge's chambers. This obviously
relieves a certain amount of pressure from the victim,
though the hearing itself may not be a realistic rehearsal
for the trial.* Prosecutors and judges can also control
hearings for the benefit of victims by scheduling sexual
assault cases at the end of the normal calendur. By this

(]
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time there are usually E\.v'pe:o;;le remaining in the count- - -
nné-mhsrgfma ihe victim's- !esnmﬂny may be less -

sxmssful
4.2 Grurid Jury

£

The grand jury heaﬁng allows the pmsecumr to reallze ;

many of the gains to be af;hleved at the preliminary
hearing without.exposing the case to si gmﬁcant risk. He
can more easily control the hearing while i its nonaﬂvers;_al

" nature shields 4nd protects the victim.

fully in an-adversial setting. The courtroom is more

The grand jury allows the prosecutor to present dl'ld
assess his case much as does the preliminary hearing.
However, the investigative nature of the proceeding al-

lows the prosecutor to explore more widely and to call a

variety of witnesses who might be more reluctant to testify

relaxed, with grand jurors less harshly inquisitive than the
defense attomey cjf the preliminary hearing. The very fact

that the hearingis not public and the defendant is absent .
must lessen the strain on the rape victim. The prosecutor

has the additional luxury of asking the jurors what ques-

.tions or doubts they huve, and what further evidence. they

would like to see developed before they would vote to
convict, Thus, the grand jury hbgring becomes a dry run,

not only for the witnesses, but forkhe prosecutor as well. .

Grand jury hearings are more time-consuming and
expensive than preliminary hearings and thus ure not
eaally scheduled. Many jurisdictions have virtually elimi-

natet4A

. tive cases. Where grand juries sit re&,uldrly, they do not

meet every day and rape cases must compete with other
cases for a hearing. These fuctors pose pmhlems for the
prosecutor that may make the regulur use of thc: grand jury
for rape cases impractical.

,‘Dnce J;;am hf; ahauld prepure (he victim u,,nd, hj.s case, but

Q

the,risks of poor preparation are not as great for they are
less easily exploited by the defendunt. The more relaxed
atmosphere allows the prosecutor and the jury to draw out
the victim’s story while the tension of the preliminary
hearing more likely forces her to withdraw and react
impetuously for the record. While a record is kept in the
grand jury. it can be corrected as the victim testifies,

The grand jury hearing is a less realistic model visdligris
the trial than the preliminary hearing. The true strength of
the case may not be accurately assess '
fully tested. However, if the screening of the.case is
adequate there may be little reason to have cross-
examination to enhance the prosecutor’s assessment of the
case. They jury itself acts as an independent evaluator of
the case. The victim's telling her story to a group of
strangers in a courtroom may be more than adequate to
prepare her for the tnal.
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fs proceddre except in highly political and sensi- -

lf lhese dlfhgulnes can hE overcome, (hl; rrand jury

ed because it is not-

In general, the grand fm}l is a preferred” means of
establishing probable cause. The prosecutor-can useAtl: :
heanng to test his case without e xposing it and the victim
to the scrutiny of opposing. counsel. This’ method can
simultaneously lencfusuppan to the vu:‘nrn and fulfill the,
needs of the prosecutor. - .

4.3 Direct Filing .~ . . _
In some jurisdictions the pms:cumr has the ehou:e of .

filing the felony case either directly into the trial court or

“into a lower court for a preliminary hearing. ‘For those

prosecutors who believe that the preliminary hearing is-

‘fraught .with potential dang&r“i direct ﬁlmg is a-valuable

option.
Assuming that the prosecutor can maku: thls chonce the
question becomes which cases.should be scheduled for a

_preliminary hearing and which cases should be filed
- directly. The putentla! negative effects of the preliminary -
" hearing on both the victim and the rape case itself strongly

suggest that such cases should always be ‘filed directly
unless there is a mmpelhng reason to hold 4 preliminary - '
hearing. These reasons should be carefully articulated
within a prosecutor’s.exceptions from the rule. -

Preliminary hearmgs might be scheduled ina number of

situations. Where there is a significant likelihood that the -

case will be reduced to a misdemeafior, its placement in a
court of limited jurisdiction may'be appropriate. Obvious
and articulable problems with the case might be effec-:

tively tested at a preliminary hearing. For example, if the

vietim has difficulty articulating her story, the preliminary .
hearing may be a good test to see if the prosecutor has a
case at all. Even a preliminary interview may riot have
revealed her ability to express herself in count. If the filing
prosecutor is uncertain about the strength of the case, the -
pr’eliminury heuring will force further evaluation by the
dring prosecator and the judge. Here! it 14
u.s.su,med that there is enough to file charges, but not
enough to be certain of a strong caseat trial. If the victim is
ambivalent about prosecuting due, for example, to a prior
relationship with the defendant, the preliminary hearing
will test the victim’s willingness to proceed. If the victim
is elderly and may not survive until trial, the preliminary
hearing will preserve her testimony. These are all excep-
tional cases where screening and case development may
be enhanced by 4 preliminary hearing. It is important in
the prosecutor’s decision, however, that he consider the
potential risks to his éase and the victim by such a
procedure.
4.4 Documentation of Preliminary Hearings
If a preliminary hearing is held. it is critical that any
information gathered be properly recorded. For the hear-
ing to have value, such information must be transmitted to
the prosecutors engaged in plea negotiation and trial
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preparatlon It is thus 1mportam that the prellmmary
:ﬁ;%vm;ﬂpmmm not-only. tale extenswe Motes. ﬁf th=

rggard:mg the stnzngths and we:aknesses nf th: casé. ThlS
might be done as a continuation of the ‘filing prosecutor’ 5°
.hotes (see App:ndma Chapter I1I) or in a séparate form
desngned for pfﬁh mary I Earmgs

e

i 48 Canclusion
' The impact of the prehmmafy hearm on the victim aod

in ‘many jurisdictions. To the extent that the process

intimidates victims and weakens poténtial cases, the pre-

liminary hearing acts as a device to remove cases from the

” i For the results of ‘prosecutor surveys regarding the reasons that
victims dropped out of the criminal process se- Farcible Rape: A
National Survey of the Response by Prosecuies published® by the
National fnstitute of Law Enforcement and CriminaNJustice, the Law
Enforcement Assistance Admmlslmlmﬁ as part_of fhis project, pp.
67-70. "

v % See Gfrrrem W Fugh 420U.5. 103,95 S, 54,43 L. Ed. 2d
54 (1975). , ’

- Those prosecutors who have been chara :rizf:d as vigwing the
preliminary hearing as a “‘test’” of the case saw the value of -the
= preliminary hEdrmé in some of the following: wi ‘test witmess
credibility"; "*see how strong of weak the case is'", ¢ how victim

- &
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- support; rape cases are predjspased to fajlure. If rape is to
‘be effectively. prosecuted, the cﬁtlcal impact of the pre-
- liminary hssnng must be carefully analyzed. Aggressive

4 .
.- "are netessary to counter the ingvitable processes that will
on the state’s case has not beén given § fficient aftention X

NOTES.

_-saw the preliniinary hearing as having *‘no benefit at all™

: syéterﬂ While'lhis may-not bea conscious policy decision

of prosecutors, the result is the same. The *'test’”.of the...
case at the preliminary hearing is virtually predetennmed:'
by the resources expended in preparation and ‘victim

prosecution through' case preparation, victim support, and
attempts to limit and even bypass the preliminary hearing -

weaken rape cases. “‘Business as usual’’ at the prelimi-
nary hearing will mean that rape cases will be dismissed or
reduced. More time and care must be invésted if rapes are
to be glven aneven chance at successful pmszcutmn

=

perﬁﬁns under Cross- exammahﬁm" “**see if victim will testify"*, and

. Those who

were more

concerned sbout the impact of the. h:armg on the victim and the expﬁsum

of the case to the defense. - &5
! One jurisdiction which hjis cn:aled a spemal calgnd&r to hear -

**test victim if there is question about her ability to relate”

preliminary hear ngs m sexual assault cases is King Cﬁumy (Seatile),
Waushington. -

% One jurisdiction in which preliminary hearings with child_victims -
were observedsto be held in chambers is Wayn: Cﬂunty (Detmu),
Michigan.
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CHAPTER

“‘Plea negotiation is the central technique for sei_zling
*ing rape, the vast majority of cases are resolved short of

"trial through plea negotiations. This process is justified by

prosecutors because it is efficient, because it avoids the
risks and trauma of tria}, and because it allows the exercise
of discretion in the jinterests of justice. Regardless of its

rationale, plea bargaining is an institutional reality of the -

criminal justice system that is unlikely to be quickly
-‘¢hanged.? '

Plea burgaining has been subg:ct 1o significant criti-
-cism, however, especially in the context of rape. Itis often

_ suggested that rape cases are reduced too munnely Such

bargaining is allegedly symptomatic of ‘a timid stance
toward rape, parochial attitudes toward women, or exag-

gerated fears of losing at trial. Victims, and even the -

police, complain that they are not consulted about plea

riegotiations and are only occasionally informed. qf an

agreemem after the fact. For the prosecutor tHen7 plea
bargammg in rape ,cases is’at Jeast a public relations

problem and, at worst, represems a ta:lmﬁ to perceive the

“difficult. problems associated . with this crime. .
This chapter briefly explores the crime of rape in the

context of plea'bargaining. It identifies the factors which

are normally considered in the negotiation of rape cases

. and then suggests that standards for plea bargaining be

promulgated. Finally, this chapter discusses ways in
which plea negotiations can be more effectively and
sensitively conducted.

~ 5.1 Case Evaluation

While the filing decision will generally lubel fuct situa-
-tions, plea negotiations tend to look beyond labels to the
individlial characteristics of the case. Various factors are
explored to determine what crime and sentence may be
appropriate to the competing interests of the various
parties. Some of the variables which ‘individualize the
case include: the seriousness of the crime, the strength of
the case, the background of the defendant, the attitude of
the victim, and the Ttesources of the prosecutor’s office.

All of these factors have some importance in the plea’

negotiation. How judgments are made with regard tothese
factofs and how they are ranked in importance ultimately
determine not only whether the case will Be resolved short
of trial, but what will be the terms of the negotiated plea.
Seriousness of the crime . Rapes do not follow a stand-
ard pattern and all rapes do not share the same degree of
seriousness. While it might be difficult to imagine a rape
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PLEA BARGAINING

that was not s;ﬁous,zsor_ne rapes da present greater threats
to personal liberty and social order than others.” For
example, a rape by an armed stranger in the course of a
burglary seems more serious than a rape between long-

_ time acquaintances in a dating situation. The degree of

violence, injury and harm ‘may also differentiate rape
cases.
Several states have recently changed their rape slﬂtutes
to fcﬂe::t the diversity of criminal ac!s often characterized
“‘rape.”’ These states establish dggmes of rape based
upon the violence used, and thus, the seriousness of the
crime.? Coincident with a formulation of degrees has been
a differentiation in punishment. It is argued that the more
serious the rape, the more severe should be the pumsh-
ment. )
" In terms of plea bargaining, seriﬁusness of the crime

~ should be considered to determine the appropriate label tq

attach to the criminal act and the potential punishment to
the defendant. In those states with a single statutory
dé"ﬁﬁiiinﬂ of raije, all acts Whii‘:h lec'hnicﬂlly consfitute
offanders ln thcse states whlch have dEgl‘EES of rg&
what may lechmcally fall under the highest degree of
seriousness may be appropriately labeled and punished
under a lesser dgg&: Statutes inevitably proscribe con-
ductin very, general terms; particular cases may not fitinto
the general scheme.

Beyond these obvious considerations of seriousness,
however, lie more difficult issues regarding the nature of
rape and society's view of women. How serious is a rape?
To what extent does its sefiousness depend 6n the chagmy
and virtue of its victim? The 'issue of seriousness was
raised indirectly in the Inez Garcia murder case where the
defendant was accused of murdering the man who had
assisted in her rape. The jury convicted Garcia, presuma-

. bly finding that the homicide was not justified by the rape,

In explaining the jury's verdict, one juror expressed his
attitude regarding the seriousness of rape:
" the guy’s not trying to kill her. He's just
lrymg to screw herand give her a good time. To
get off-the guy will have to do her bodily harm
and blvlng a girl a screw isn’t givirig her bodily
hdrm
On the other hsnd rdpu:gwﬁﬁkn viewed as very close to
murder; it is not pén:glvgd as a sexual intrusion so much as’
a condition of ultimate domination and powerlessness
where death may be imminent. Elizabeth Gould Davis,
author of The First Sex, was nearly sixty years old when

e

A Y

"%



Q

ERIC

Aruitoxt provided by Eic:

she was raped. She described why she might have pre-
ferred to be murdered:
. simple murder would not have involved the
harmr the insulting violation of personhood,
the degradation, the devastating affront to the
dignity, and the sensa "p of bodily filth that
time has nof washed off.?

severe punishm&ms; however, have ubviousiy been
aimed at the most brutal types of rape committed by a
stranger. As rapes depart from this paradigm, prosecutors
have exercised significant discretion in plea negotiations
in ascribing seriousness to the crime. How the level of
seriousness is determined may depend on an individual
prosecutor’s attitude toward a number of issues. including
premarital sexual activity, interracial dating and even
hitchhiking. The process of plea bargaining requires a
judgment of the seriousness of particular rapes: there i»
little in most statutes to guide a prosecutor when he makes
these judgments.
Strength of the cuae
prosecutar considers a particular case. 1 tonnulating a
plea bargaining position he must realistically assess the
probability of winning at trial. His evaluation ol what
evidence will be admissible, how eftectiv e the victim will
be as a witness, whether the facts of the case will be

Kegardless ot how serious the

compelling to the jury. the completencss of the police
investigation. and the skills and reputations of the respec
tive attorneys all contribute (o an assessiment ol the
probability of the cuse’s success The plea bargain in-
volves the burtering of a4 sure wonviction thiough a plea
with a problematic consiction thiough w wial - The pros
ecutor’~ burgaining strength thus relates directy o the
strength of the state’s case. The usual result i~ that the
strongest cases. from the state’s perspective esult moa
plea while the weaker cases proseed o tral

The hackground of the defendune While o nay be
prejudicial for a jury to consider the buckground of a
defendynt. in the detenmination of his pult, 1t Is very
appropriate for the prosecutor to conasider thes information
in the formulation of o ples bargaining position. The
prosecutor has a duty to the community to seek punish-
ment for offenders and 1w protect society from future
criminality. It the defendant i u very d;;;ﬂgérulh person
with a prior conviction for rape. the prosecutor must be
concerned with public protection Does he risk loss at trial
to make sure that the oftender is fmprisoned for a
maximum term, or does he assure that the offender will be

taken off the streel temporartly by agr
lesser charge?” If the defendant has no criminal record and
does not appear to be a sernous threat to the communiity . it

ity 1o a plea ona

may he inappropriiate to seck a conviction tor the senous

o
s

1

crime of rape. This again, of course, depends on the

particular strengthiof the case and the seriousness of the
crime. ’

The atiitude of the vicrim. An additional factor in
formulating the prosecutor’s position at plea bargaining is
the attitude of the victim toward prosecution. Does she
want 1o proceed with a possibly traumatic trial and risk an
dcquittal, or would she prefer that the defendant plead
guilty in return for a reduced charge or lesser sentence?
Since the victim is so central to the case and the crime can
be so personal to her, her opinion should be carefully
ﬂﬁnsidéf&d by tha pmsecumr

wh@ refused 10 tt:.sufy wauld sun:ly tie the hands Df a
prosecutor, a revengeful victim who sought trial regard-
less of the risks to the case might be overruled by other
considerations.

In addition the prosecutor should be concerned for the
victim's emotional and physical well being. It may be dn
important question in a relatively few cases whether the
victim can even get through the trial; buteven if she could,
the prosecutor must consider whether the risk of harm
could be justified. This can be a very difficult decision and
should only be made in consultation with the victim, her
family, a victim advocate or a physician.

Prosecutors may have a tendency to explain and justify
plea bargaining decisions by reference to the attitude of
the victim or their sense of what is best for her. While
these are legitimate concerns, they can be used to mask
other reasons for plea bargaining such as the trial attor-
ney's fear of an acquittal, his hesitation to become
entangled in an unpleasant trial or even the political
pressure on an office to maintain a high conviction rate.
Even where the victim tells the prosecutor that she be-
the prosecutor should consider

lieves that a plea is best,
whether he has unfairly influenced that decision. The way
in which he has posed the alternatives may insure a
particular response. While the prosecutor should carefully
consider the aititudes and interests of the victim, he should
be cureful not to rationalize a plea burgaining decision

Prm&f. WO FeSOUrces. TD be tried effectively, rape
cases require extensive preparation. The time spent with
the victim before trial may alone be longeT than the entire
prepdr;xtmn of other felnny cases. During trial preparation
the prosecutor will have less time to spend on his cases.
and uther prusec utors may be mrced o shuulde-r H] ldry:r

ha,,r;;_d,ln li‘:hb tn;qucmly, then lhey wnll have to L,Dnh!dtflht:
impact on oftice resources of increased triuls.” The ques-
tion becomes, whether a particular case, given its strength
and seriousness, justifies the allocation of resources
necessary for trial. Depending upon the resources of un

29



office, this cun become o major concern.

Evaluati >z the case . 1t is clear that the tuctors brietly
outlined ¢, ot be independently evaluated. Somehow
the prosecutor must consider and weigh them all simul-
tancously. He might tuke a tough bargaiming positionona
weak case where the defendant 15 dangerous and the
victim s willing to testify. With a dil® remt fact situation,
he might not want to spend otfice resources and risk un
acquittal when a plea could be négotiaitd

Even'when the trade offs are apparent and the prob-
abilities are caleuluted. the prosecutor mose stll prose o
policy judgment 1 tormulating a plea bargaining posi-
tion What risks and costs can be ju;-!lfilsd i the pursuil of
rupe convictions? Should greater chunces be tuhen at il
with rupe cases than with other telomes because the Ginne
i samnportant, or should there be more plea bargarimg i
these vases because they are so difficaltio win? ?ihuuld’[hs;
proseeutor distinguish rape cascs by then scrouanes 1
considering plea bargaining or should the jury be dllowed
1o dectde whether a pativ abas Las 6 dhaallon Ju-ifle . g

conviction for rape?

While these wic von i wle e i 0 N
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w il factcd = are venna Ioied Bios e soaite wis b B
aiiy B s tdual doc=lon s nite oo e g onwral pade ot
Plt;u, negollalligin I heie wie Bt e sl Ll d
tisg i)l\;’;l !!.;I‘l;g,lnlnL= IR oY POTE ) BT B A PRV RTINS |
tgans o eisue iat plea b caning oo cond e oo
g—!lll_\ fi."\pg; I.!“‘ Fii faapas v Ahie v s e e
preinal atUtade at « o llace o ool a0 4l Jindy,
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Clrcumislances thal s I cibdoal g
cortain gaidelines can e Tonnadacad v el conld I
;Ul]'ﬁld(!{,‘d Im e v oni- ok g | he Eun.nllnlé_ul! sl ool
‘-I;ijﬂtxi!'d% wortdld ab Jeast B e v oo o an
n”lux‘i% gi,v.,ll's dind s D pis b gandbing fapne althe s it
mitght not allow vae o piedic tihe outeoine of wny paiticr,

lar plea haigatn

constder i reaching w plea buaigatin could be deiined and
l;LI]‘\L’Li i1 n}LJCI of ll]l‘)t!li;lll! o I ihe v e v thie
ones outlined above  the serousness af the crimie could e
runked at the top while the sue of hunred resounes
s lsrni TRt \,:\-r\l!;i

ranthed ncar the bottome Thas o

seldom be plea hargaimed imply be OUSC e o, « Acic

Dinited  Those Bactois wane bomtade o curwe e 0 Te

Ly

sertous could be carefully anticulated. Forexample. while
the use of a weapon might be considered an aggravating
momight be specifi-

crrcumstiance, the chastity of the v
cally excluded from consideration. It the prosecutor’s
office recaminended sentences as part of a plea bargain,
then particulun aggravatimg and mitigating gircumstances
thatcould enhance or reduce anaverage sentence might be
delineated for the decision-maker. In addition, the policy
regarding the dismissal or reduction of charges in return
foi a plea could be specitied.

I'he process ot decision !ilul\!i'lg itself could be stand-
ardized. For example, a checklist could be devised to
msure that the deciston imaker at least considered tactors

xeep-
tons to the standards could be required to be justified in

that the otfice as o whole considered 1mportant. Ex

wiltling = that o “comman law™™ of exeeptions de

veloped  This would alert proseoutors 1o what s and what
s ol an cxeeptionud case Fuithenmoie ot the decision
imaking were centralized or reviewed by o single senior
prosecutor the patiern ol consideralion aid esception
could be made significantly more consistent

Phore aee many advantage s to such a dectaon miaki,

s Foor i lends to tee dectien on legitinae

etteulat d hves vathe thon per onal Bia as 10Waid the

citone the ot o the defendant While persanal brases

inashed fz\

L thie e that s Lo factors will foann the bases of

STI N sl procedue this approach
ititseaiil
o 1o

Mosvariod ahe oo b sl d s Ll FTTIEY] B ) O T
A\,ll;. vadital bor ood antioafate 1 }tn!!;: von il (R I In
prootial gation of such guidelaes withe attendn Jds s
st aoid et tidy be valu hle el Basie !uills_\
queadones aie ofig N Cansbicied ol on g case by caee
b the tinpeataiice wof these dectatoais domand o oo
asbviaall appoach

I hisd
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writle s g woatc lude ihal [RWE S} {= not b ‘:Inglgd srdal
fod wpaey tal Deatient put that decision isclt o 1f caretally
constdeved nght be agnificant Dirthe othe, hand  atte
rerview big theln preseat practices prosectlois may docide
that rape cases should be assigaed special pooney e
flecred i tougher plea negotiations Regardless of the
policy the actof stagling our the crime and eaanini i, 1t
special features can be benelcal

Conatatent and delitberate plea negotiation nes essitate
aprtoeess Of formulating and applying standaids Withow
sundards, policy will remain vague  and  candomily
applicd Wiath speaific regard 1o the plea bag caining of
tapre vaes the abrence of puidelines gnay nigan thal
mdin o dual vadue Judgments and trrelevaat coaverns i
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5.3 The Polygraph and Plea Negactiation
The polygraph is often considered during plea negotia-
tions as a means to avoid trigl and resolve obvious fuct

disputes. If it is clear that the state and defense versionsof -

the facts differ on points not subject to misin-
terpretation—for instance, was the door open ur was it

did he not—some prosecutors will consider the use of a
polygraph with one or both of the parties. This situation 15
distinguishable from that at the pre-filing stage, when the
unchallenged victim must unilaterally submit to a puly-
graph examination for the case to be filed. and it is not
applicable to those cases in which the fucts in dispute are
subject to differing interpretation. ie¢.. did the victim
consent lo 1niercourse.

Even under these cricumatances the iclability ol the
polygraph is still at tssue.” Prosecutois who justity the use
of the test argue thar they would go torward it they nad
confidence in the polygrapher for it is the operator who
determines the rellability of the teat. Lis argued that at the
}Z!Qiﬁ[ of pltd Nnegotjaliung the tacts have unug“} naiivwed
sufficiently to present the polygaphe:r with s testable
factual dispute  These prosecutors argae tha o cose
cuases the pulygiaph can ehinnnate the need Tor inat and
thus, mininiize the sk to both Uw st and the doten
dunt

Under the v vl o dan o oe 0 0 0 oo vl
the results ot the poly graph bz sop wated and el g

that the resulia be adnitsaibic wf sl While o=l Codiis

by one party o o dispuie  courls wall honen w prios
agieeme Nl bevacan partie s dhan the o vedt b
Cinconclusive 7w be adin e stboe atatal T0s ot
fur the prosecautuf To picpary a cdteloll, oalod wiltten
slipulatton sigued by Jhe detendant and i ounael 20 that
there 1s 1o way that the reaults Tas crable o antacoiable
either paity  can be shiclded Givonn the uiy Proscoateas
should tuither tidst that the fofondun b vhe paity that
[ﬂk(,iﬁ the esatnation The boadenatthi podnt of the lea

negotiations is usuall, on the defcndaat 1o pove his

innucence, the Jdate 1n prcsaiably reads wnd willig o
take the caqe o the Lies of tact A Lacsal the defendant
should be the vae to Like the %l;pulgl;d [’?ul;\ é’ihph Lol
nation and 1un the accotnpanyiing tishs Occastonally an
agregment can be ceached that if the defendant " passes
the iest then the victim must take it. Usually, however the

cases in which polygiaphs are used i ~o Close that the

defendant’s success will determine the vuteoime ol the
trial regardless ot the victin s resulis
The use of polypraph examinations e e s o pebe

negoliations 15 subject to leas crlieIsmm than e plz Ming,

examinations Now 101 ot test of the sieams willing

¢ nessorcredibilny . butachallenge Loothe Jetendant o have

evidence 1o corroboraie the victim's story, a stipulated
polygraph examination may provide the state an opportu-
nity to develop valuable evidence for triul.

In deciding whether or notto agree to such un exanting-
il Key tuctors.

tion, the prosecutor should consider sev
with a private polygrapher before agreeing to a stipulated
polygraph. The defense attorney usually will not reveal
this fact to the prosecutor. As a result the prosecutor
should be wary and only agree to a stipuluted polygraph it
he has confidence in the egpertisé of his polygrapher. In
assessing the strength of hiks case without this examina-
tion, the prosecutor might conclude that he will lose
despite the defendant’™s guilt. Agreeing to the test repre-
sents a calculated sk to gather additional evidence for
tgal The weaker the state’s case, theretore, the more
tegsonuble the polygraph becomes. The fuctors for and
against having the defendunt take the test should be
explained 1o the vicum and her opinion élicited. She uny
be willing 1o risk trial without the polygraph or may be

willing 1o 1isk atestif its success will assure conviction In
either case . she should be mvolved nithe decision, fora
polygiaph that will indicate the detendant  lack ot decep
tion gy essentially termiiate the case (41 The prosecutu
and the defense counsel should work closely with the
puly grapher W mahe certain that questions ashed will

clearly detect deception if il exisls, Soime vases where for

CipaassT puly

wil 1ssue

B&,ligulnlng

in the Plea

3 4 Paitldpants
Process

Aulle the pow et pdea Capatneandes ulthnato b wnh
e fuosceutsn the questien has wrisen as w the appropn
ate tules fur e cictim e police and othars o the
e g lall i e Iiis nnpm‘lunl te. temenitet hiar the
fape wang La gl Uie pooscoulon sowdse | bul 4 criune
agitinal the swate and s citizens: the prosecutor merely

represcnts these inteiests As ain advocate tor the vichm

and consider therr opinioins
assuimes sdnic posscssive INlgiest in the case, the opinions
ol even those most dwectly mvolved with the cnime are
considered ngential. As a practical matter, consultation
with the victim and the police can provide the prosecutor
with valuable ntornmation about the crime that has been
Lot i the provess of huving many police and prosceutors
tvolved  Muost nnportantly . such consultution may in
ot the prosceutur about the attifudes of the conpmuniy
toward the crime charged and the posability of 4

n;gn(i;![;‘d plea
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Undoubtedly, consultation with police and victins nasy
be time consuming and impractical. Furthermore, such
contact may create expectations regarding influence 1n the
decision and further contact; these e xpectations could leaud
o later problems,

Nevertheless, consultation should b pait of o it

ing relationship between the prosecutor, the vtk and

the police. Many prosecutors begin educating the victim
about the possibiliny of plea burgaining at then Hisi
contuct. The victim should know that her oprinons will be

solicited and considered, but that the prosecuton has 11an;

present their interests in the plea bargain-

Proseeutor to,
ing process. While the police assume that plea bargaining
will resolve most cases, the time spent in consultation may

be un investment in long-tem cooperation \
Much of the public distrust for plea bargaining may
crianaie from s secreuve natore, If standards are pub-
lished . bargatning 15 conducted with consultation, and
decisions are expluined and justified, then it may be
possible 1o portray plea bargaining more realistically.
This process 12 not an lhcit exception o the rule of law,

bt legitinnate and integral part of the cominal justice

other considerations to weigh as well, With regard to the syvstem
police, continuimg relations require that the police trust the
T4 IES
P At Baeowis oo ae alld B s ass el b o e din P e Billige biee Mus ot J
Hoogums o e Lo 6 canithonss 10 Loy 0 o Ly gl [EENEETEE
Co _197m.p 7 = " n jurisdis tions w il s e attempred (o limit plea bargamimg | such
fhorapencial o o 1 R Multiemiah County (Potthand)r Oregon and King County (Seaitle)
Contivrytaed The [0oic oo ! / i H IxE Woshilngiias the Impnic Con tilals Ras been pervens ed by the prosecutors
tHosion Linde torsn e G o m s e e Nana Sl il e b alights While at st tntals sectoed wrncrease dronaticalls  thes
Hubert ] Whoaoon Pl Barcai o 0 4% hoo o B clicoag b0 sall miwsl Lser reveled offand then ictumed e thetr former taes Ultimatels the
Tstitute of T as Brfoa. ot wnd Uy oo W0 Lo o Do Fad iesinnm dotuialans Fegan pleading iy the charpes as aniginally Hled  See also
Avsiatanet Ahion Laleae 19070 v Chacche i 7 Ples Bargams and © oaiis Anals sis ol a Quiaal
B A T T Eoapotisant Lo ad Seavens (Spimg 19760 pp 477 3010
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The trial preparation of rupe cases parallels the pre-trial
work in other major felonies, The prosecutor must re-
spond to defense mations, contact witnesses, organize the
physical evidence and. inevitably, become involved with
additional investigation. There are, however, speciul con-
siderations with regard fo pre-trial preparation in rape
cases that should be identified und discussed. The sume
considerations that influence filing and plea bargaining
attomneys in rape cases—victim vulnerability and the
inherent evidentiary weusknesses of such cases—shaould
concam the prosecutor as he anticipates the rape trial.

6.1 Pre-trial Legal Issues

Pre-trial defense motions in rape vases are oflen mon
vated by two distinct goals First, these inotions have
traditional rationale —to g inforination, o suppress
evidence—which relate directly to the substangvesssues
which the parties hope o resolve Tt tral
common motions that require tuditioial tespunses Sec-

These are

ond, many of these motions are motivated by defense
attempts to pressure the victim, weaken her testimony and
discourage her involveinent with prosecution Just as the
preliminary hearing can be siewed as g tactic to apply
pressure, various defense motions should be considered 1n
ie trl

terms ()f[he!r impact upon the victum Evenm the
period, the Victim may perceive that she 1~ being subjected
to attack and that her integnty ., ruther than the defendant s
criminality. 1~ at 1ssue Thus, pre trisl motons represent
more than technival legal process, they musg be pursued in

4 way most protective and suppurtive of the cietim

Disovery The exchange of discovery mataial 1s [FRYT

These procedures range from friendly eschanges of
documents and open actess o case hles to tormalized
discovery motion hearings fur the record  Clearly, due
process requires that the state provide discovery. though
many prosecutors lament the practicul one way How of
information. While the prosecutor cannot withhold valu-
able information from the defense. the particular nature of
the rupe victim s vulnerability suggests that the prosecutor
exercise special care in the dissemmanon of personal

information. —
The victim’'s address 1~ an exsample o

seerilngly

INNOCUOUN, Yel sensilive prece ol tifarmiatien Mgt 1= often
provided to the detense It pussible it vught toheWithheld
mtirdation from lS‘Iﬁ

detendant. his tamds or friends as well as the subtle

out of 4 concern ahout wonm

harassment that can accompany character investigations

CHAPTER 6. TRIAL PREPARATION .
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of the victim. Phone calls and visits to neighbors, friends

and relatives of the victim can be extremely embarrassing,
The prosecutor should also realize the victim's emotional
adjustment to the rape, as dis\':us.seahj:rﬁpter I1, may be.
jeopardized if she is contacted personally by the defense
attorney or his investigators at her home. This is espe-

certain inférmation regarding the victim. However, he
may employ several strategies in its delivery. First, he can
express very clearly to the defense counsel that he is
concerned about how this information will be used. While
the defense attorney can be expected to shure this informa-
tion with his client, 1t is important to inform the attorney
that any intimidation of the victim will be dealt with
severely. ltmay even affect the future flow of information
from the prosecutor’s office to the defense attorney. The
prosecutor has no direct control over the defense
counsel/defendant relationship; however, he can stress to
both attorney and client that it is in their best interests to
use discretion,

Second, the prosecutor may be able to limit the use of
the information he must give up. For example, the pros-
ccutor might withhold the address of the victim from the
defense-counsel and thereby force a formal discdvery

express tor the record its concerns regarding the dissemi-
nation of information. The prosecutor can even suggest
that access to the victim be available only I?!mugh his
office, this would allow defense preparation without sig-
nificant risk to the victim. If the defense has some other
reason 10 know the location of the vietim, this reason
should be clearly articuluated so that the judge. the defense
attorney and the prosecutor can negotiate terms for the use
ofithe information. Even if the information is given, such
a hearing underscores the state’s message to all parties; it

interference. Since this interest is not subject to question,
the judge may condition the exchange of information on
explicit promises of good faith by the defense counsel and
the detendant.

Third. 1n exchange for giving up this information. the
state may be uble to exact a price in return. The state may
sk a qurd pro que. such as a complete list of defense

¥ witnesses with names, addresses and testimonial sum-

maries by o certain date The defense attomey, who o

doubt argued his need to prepare. ix nat in a strong

"
o

motion to the court. At this time the state can clearly  —



The prosecutor should inform the victim regarding
information’ that has been given to defense counsel She
should alse be prepared. from,the moment ot bling. o
anticipate contuct by the detfendant’™s attomey and be
schooled v an appropriate range of respoises I iiast he
clearly U!y.lci\l,uud by her that the proseouton s 4o
structing hersor o speak to the defemse attonme sy Whethe
to meet with the detense attormey 1s ulimately her choree
Muany prosecutors suggest that of such a contact 1= made
shie reler the attomcey o inveshigaton (o the prosecutorn wha
My et up an mtervies e his preseace (I such an
interyiew 1~ held, the prosceutor should have i addinonal
wilness present e ocase the substance of the interview
becomes ai 1==ue al Gtial i Rt;g.l,ld]c*w ulthe sliategy
vhasen, the [irtese s it stceald \]L’.il[:\ uinlercand  the
ARGy that the sictom ]Ik\:i} Loospral ses Tisan s lia
contact.

A questivg gyl sduilng e csihanee D ove,
infarmation regardimy defense accuss o mtomanron con-
cering the cicting s Pt s sual histony The poac ule
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caaininalion at bal doe tht procadae acate o dis
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that there v o such ovndoin e e s a1 adinnc =ikl
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o rquiie? Once again, the taciic may be 1o harass as well
as 1o seeh exculpatory evidence

A speditic prosecutorial strategy to deal with this poten-
and
practice: The prosecutor shoulu notassist the defendunt in
the hackground of the victim if the pros-
couten belicves the evidence 0 be arrelevant. But he
should also discouiage the defense front independently

harassiing the victum Anappropriate compromise muy he

Ll problem will ulimately depend upon local statute

TN Cxligalling

tar the prosecutor o be present when sensitive gquestions
ate ashgd of the victim He can then ohjectdo specitic
questions and vaution the victim that she need not re-
sporid. Any imipass will then have to be resolved by the
court The prosecutor should have two fundamental con-
cerns pegarding such a procedure. First, he should not
underestimate the damage to the rape case posed by the

adimtssion of such infurmaton Second, he should care-

tully consider the impact upon the victim of guestions
whivh addiess her senual history She should expect the
/1t he does

el shie niay fose conBdence in b and seck tu withdraw

prasec ator to jespect and protect her prv

hior complaimt

Masttoetr forr peoss Bl tee o vaatsiirna Lichoira allvang g «

Al sornetimes request that the counl cader the victio to
vider g ID%}(h!LllllL caaitnpallvn While the=c 1eque iy
wie mad. with somie frequenuy  they are carely granied
I he ratinale tor the reguest enanate= from Wigmuaie s
Stas e assertion that ape “victims’ are otten morally
Jdetorned o mentally unbalanced 1o 15 argued that the
paychitatng e sanimation will serve to separule tabinivuied,

I'he 1

pact of such an csanination on the vicum <hould te

fantastzed seports from legitimate complaints

cha b Notonly oy the ciainag justice =y stem in dis
@y sug et o the sictio thal the tape 1y hes Baulc but she
1+ ¢ osentially aecused of mental instabilits The pios
weoaten should resisn those motions =tenuousls

e terally  Molions tor paychiatnge esamingin. 1.

Ctn appeac 10 be graated only when theie 1 hile

Sviden© to cenuborate the vicnm s story Cowits hase
citeitained everal argumentis apainst such e aminauons.
c1y thie stale ot the ant s inadequate tor psyohialty o
disoein between autual s Tantasized account= of ape,
iﬁl\ ase of paychiatiy s ades the provinee of the tner
of THe Tucts, €3 this s an v asion o the Nl Privaicy,
i4) this opens the duor to s letim harassment: and (5) this
dn gx;n;n.\!\_c: and time consuming process that will turn
the trtal 1nte a battle of exXpens ¥ Prosecutuis should
consider all of these giguments

Hesond these policy afguments. howesar the pros
o utet shoubd al=o demand trom the detendant o specific
wotttcn clion. alfidavit and wfter of prool thal estab
Hobies o connpelling need o such an exannnatm The

TSV Brosuld B Posed oo o paitipula pueaniid et oreiated
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mental instability rather than u general suspicion of rape

vietims. Itis unlikely, giventhe screening of rape cases by

the police and the prosecutor. that a fantasized complaint
would reach the pre-trial stage of case development
Thus, it is unlikely that the defendunt will be able 1o
successfully document a history that would warrant this
examination.

It is unlikely that polygraph examinations would be
suggested in lieu of psychiatric examinations, given the
itional antipathy of the courts toward such tests. All of

allegation i~ simply victim fabricaton, then there 15 5o
reason to supplant the judgment of the tner of tace with

that of a muchine.

6.2 Witnesses and Exhibiis

It is clear that cach wase TOUDIL s w Unbgue e e allodl
S0Me senous Gises are qalle stimple to picpaie while
other, less siginficant <inmies thas be yalle vomple s The
seriousiness of the charge ot rape dogs hol necessaitls
sUgyesl . P;&ﬁlgul;u’ mode ol v alivn [he valgeikles
of fine . the dictates ot =Ole and the Tacts o the caxe
ultimately determime the prepuration

A prereguisiie toctfective al pricparaon L s ovar In
a firm understanding of the tacts and law of the case
There can be no subslndte tor o caretul . detatled and
unintertupted reading of all Re nlc igateitars Often this
will i Jude o prielinnnais Beariing on glaid Jurs tase g
as well as the santous poh o medic sl :u\J sl ~s e harls
Furthermore . it 15 highls occonnneafleddt that the pros
cCUlor visit the crimie scen 101~ avallable 1o omake the
Jury comprehend the realite of the crtue the praoscc ulo
must be tamiliar with ts Jdecatrs

Each wilness moust alsee beoIntes o e 100w 1 o taie
ments of Witnes.cs arn e lsbly supplens ated by il
mal discussion Inaddinon | the prosce utarn Must exonmne
all the physical eviderce that has heen patheied or pre-

pared. The process of weading the maleials vistiing the

- sgene. nterviewng the witiiesses and cheching the phy si-

cal evidence v o cumulanive wine The nterviews of
witniesses becormie more meaniaglul atter the scene has
been visited and the materials read. The materals make
mare sense after seeing the physical evidence and speak
ing with witnesses. Al some pornt betore the trial, the
reality of the crime and s parts should be g o codleswce
The ~ooner the prepaanon s Begun and the nore tho
oughit 15, the greater 1= the possibility that the proscouio
of evidence dis

can make connections belwegn frece
cover nuances m Res case and present aosnod detatled

aecount of the crime 1o the Juts

Victim Prepararion. The rape victim is the Pﬁl\EL utor’s
chief witness at trial. If the jury believes her, then there
will usually be a conviction; if her word is doubted, 1t 1s
unlikely that the jury will convict. The victim s credibility
depends on numerous factors, such as her personality, her
ability to articulate her story. and the logic of the story
itselt. While the prosecutor cannot recreate the rape
situation for the trial, he can attempt to present the victim
in the most convincing and sympathetic light possible. To
do so requires a working relationship between the pros-
ecutor and the victim that will both reinforce her decision
to prosecute and prepare her to be an effective witness.

Pre-trial interviews are clearly distinguishable from
pre-filing interviéws, By the time of pre-trial preparation,
the prosecutor and his office should have s commitment to
prosecunion, The goal of an interview is tobring the victim
and prosecutor together to work on the case as a team. In
most jurisdictions, the attorney who will try the case 15 not
d or presented the case at the

the same altorney who fi
preliminary hearing. Thus, the prosecutor must independ-
ently establish rapport between himsell and the victim,
I'he victim may already have had tuvorable or untavorable
expericnces with other prosecutors and courtroom proce-
dures Inaddition, she may be uninterested in prosecuting
at that moment because she is attempting to place the rape
caperignee behind her.

The
sictim. He 15 an attomey and a public offi
the rupe case. Emphasis on the fact that he ""has been

:explained 1o the
I who will try

sle of the prosecutor should be r

as=igned’ to this case may suggest, perhaps accurately,
that it was not his idea and he does not really care about
her He should demonstrate his personal comnmitment o
the vicum, perhaps by handing her his card: and she
should be encoursged 10 be an active paninei n the
process, to ask guestions and to volunteer deas. The
prosecutor’s efforts niay not enly boost her morale and
selt confidence, but may ulso uncover new evidewe and
rvutor should outline the schedule

inal strate gies. The pros
of the case and realistically describe the possibilines of
success. The weaknesses and strengihs of the case should
be explored so that the victim will be alerted o those
aspects which will require special attention.
Prosecutors generally acknowledge the impornance ot
working closely with rupe victims. Some proseculors
meet with the victim as many as six times prior 1o trial:
must believe that at least two meetings are required. Too
much preparation of the victim may ‘pir"a-Ljuce negative
consequences. She may become more nervous in anticipa-
tion or her testumbny may appear rehearsed and auto-
mals: On the other hand. repeated réhearsuli ol the
vichin's aceount may decrease her tension und her relue-
tince (o arhiculate the worst detyils of the case Further.
the mherent ension of the tnal will prevent an emotton-
I he dangens

le= romitlnlred prescntalion ul the evidence
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of each method will obviously have tobe assessed e mis
of the needs und demeanor ol cach vicum

The location of pre-trial vicum imterviews may 1nfly
ri‘clalmnxh,rp between the

ence their success. The power
prosecutor and the victimt i~ undoubtedly enhanced in the
prosecutor’s office but may intmidate the s cting and
frustrute commumcation  Despite the consvenience of such
4 meeting pluce to the prosecuior, the sictiny with s job
r responsibihiies may find it burde nsome

family or oth

comenient times and places I g victim advocate 1wee
Chapter [X) is availuble, her presence at these inlerviews
may reassure and assist both the sictin and the prose
cutor.

Thg victm should be picpaicd o the ubislanse aimld
tone ot her estimony. While <uch prcparstion should by
appropiate 1o the abilitic< of the patic ulae it ~eveial
Techniques can be suggested 1) The victnn should te
thotoughly funidiar with all of the wtion state e nis aid
recorded testimony. that she has made 12y All discrepan-
cles o nlsstatemcnns should b caetully naacd and
exploied (3 The vivonn =he W b Tamdhea wit, wl!
sl h

!1f1}~«l.,u| o ide e T PR P U TR | W apen

she will e wshed topdenaty wtiial 4 The vt hould
caarnine all i»hnluz;l,,xl»l‘lagn.lxlitg‘\,.lu.u bty et
fetal =o that she catrenicnd bior U thicnn 1% She ool
Be Panmnbiar swith the soqus e ol coent 1 Tooo anad alics
the rapwe dncfudiog e ropoit v o pede e the o L and
the lllh;\l]’ st thal b e ples the o 200 i he e i

caride sl (OB sl b o e st 0 b el

[TV FRTCHR IR IS | B O TR ST Choo ol o 00 hon
actTual tial 070 30y shoaded T ol e o TR T B
P the coundonnm ar the T 0 Lt ie i S enl el
”L} i ’\(;L\C;A(L' I B T T, Apho L [5 I PO

tde i e ation Tssue - U I\rn\'gg FIESTENN BEEITIRY I L SNOT V0 BN IR TR
(K% ]El'}h,-\id!i\. the i wvsant Ide aill st (A Stnge sl
wiwre the devood g sl b wcae 0 %0 SHe Do d by
inforined tha he they beoeschaded Trom the ot

duning pait- o the b the vathvanale Tor sucr ool oo

hould be casetally eaplated 90 She hould 0 aland
that her appeatance al toal tmay boonnpofant ao f it Lg
=tiould \l”CilIPI [ vl AL A L L O Y S
clothing which smight alic nate the juns

B

the tatervie s s woth the ciothm <houald Tea

v Thig=a !vnl;gdm\il RIS N R T L LT

DR P AT PO ]
the 1acident and then presentalion i couit P vt
use difterene sivies teopicpane the o1 G Loa e o bl
CSHMONY SoMe Prosecuton s ale sul ca il quest o that
ThL\ will ash ontherr divect o vamiraattom aned canentialls
rehicarse the lesthmonsy with ol st H0ahie L w0 e
ot what the proseciton soenght he cae cnanee the goes
tien to elivit the mtoomnation Jooaed Toe pruipe w0
POl i=e Prcfalatlon = Dooptake sortatn hal (e [

dcarly andeistands the yuosonae and th e wonon can

afticipate the response with reasonable cerainty . Other
prosccutars simply go over the story with the vicum a
at the victim is comfora-

number of nmes 1o mahke sure t

hle and confident in its presentation =

I'he exact description of the sexual act s often the maost
Jithicult aspect of the divect testimony for the victim - At
=aine potnt prion to tial, the prosecutor must be cerain
ithat the speaitic element of peaetration, if required by law
can bd articulued cony incingls bs the victim. It i impor-
Lint that The languape used be appropriaic to the sictim and
inotfensive to the juny - There are obvious limits 1o the
control thut the prosecuior can and should exert: it nii;x}'
requitre vonstderable skill to help the victm express her-
seltinterms that will be comtortable po her and to the jury

Piepanig  the svicnm for crossX samination s an

cyually Bipoitant component of [Tﬂ;i[ﬂgil preparation The
victn should understand the role of the defense attomey
aid the puipose, scope and anticipated tone of his gues-
thons 3oime speciile ditections might be ghven her ¢
L!In very waretully (o each question o that it 1= clearly

und®rstowd 20 Pause beluie atisweting cach question o
cIve the prosccutor an opportanity to object i lell the
ll\llh; b et Saly by lh!.);;uf"nul u}llgha\\iu are uiis e ankd
Jdo et volunteer ifvaniation th) While appn patale e
- <houald non be =DtHed Jdo et sclanigry v f1zht bk at
the uestiomer foa that soas be his purpeee 1 askiag
prive s aills g U stlvns ’

R TRTIETS
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Chhior preeecuboas willimenads tnghligh geneial tsseestha
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Sy adtes s che coarall stratesres of ihe state and The
Jodvi oovan bw g\}»!ullxgd ser that he Mhas atloiogse T

ta et ,x,}rln,»]vl..,nx,l_\ vl the watne s staed lheie Hiay Iw

i Juug.;g. howeser that 1t il St allennp¢s Lo o
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do not happen by accident, and preparation 1s 4 key to
successful prosecution. '

Preparation of the examining physician. Doctors often
pose special pre-trial problems. First, they are very dif-
ficult to locate and interview. The emergency room doctor
who examined the rape victim may have been a resident
who, months later, has moved and has little time for nal
preparation. Second, a useful interview may require that
the prosecutor have a rudimentary knowledge of examina-
tion technique. These difficulties reflect trial problems as
well, doctors are often uninterested or unavailable for
testimony and their technical language may baffle the
jury. The prosecutor should anticipate and compensate for
both potential problems.

The importance of a pre-trial interview with the ex
amining physician cannot be underesunuted.
tend to be very tentative in their conclusions, especially
when subiject to the scrutiny of cross-e xamination. Unless
they are well-briefed on the facts of the case and the
relevance of their testimony, thev can be as harinful (o g

D tors

case as they are helpful The prosecutor nught ask the
doctor what he can offer 1o help establish that the vict

was subjected Lo g turcible sexual aasault The prosecuto

should then carefulls discuss the strengths and weak
nesses of the dagtor’ s Ghiseny stions 1 the presecuton van

cvance of th Tedical testimony  exhati

explain the s
some knowledge suggestive of his tnerest, and Jemou
strate a need for the doctor s assintanee . the Tudiona
lawyer-doctor anlipathy may be tumed inte o nutual
cancern for the victnt aod the sinme

Just as lawyers have a problens alinpdit g sholi e gl
language for the Jury s too st the ot be e
minded o teach and ¢ plain wishout tectuitng Friatly
the doctor may have lle Laathanty sith et ing and
be as concerned about his exposute o aoss e xamifation
d= the vieinn Puasible llliég-m! civea ©aantlatlonould be
reviewed wih him o [t the Jocto s espenenced  the
prosecuttn should niake suce that s tune will 1 be
percetved as uvere onfidest and vonde: ceudiag

Preparation of ather wiidess. s Every wline.  lueald
be nter viewed prion o vial Toev bl ihey ot bute To

§

the prosecutor’s understanding of the case and therefore
influence its presentation. These interviews also provide
the prosecutor with an opportunity to assess the willing-
ness and credibility of the witnesses, so that he can
anticipate the impact of their testimony and plan accord-
ingly for the trial. If it is appropriate, the witnesses should
be alerted to what they can contribute and how their
testimony_fits into the whole. They may be able to
voluntegd information that was not previously elicited or
recorded in their written statements. Patrol officers, par-
ticularly, m;wldhly know a great desl more about the
crime and the crime scene than is found in their often
cryptic incident reports.
F"rf'puruimn mj‘erhibm At some p@i nt the prosecutor
exhibits have been
'prépﬂlt"d mr use at lmlﬁ Thase may include .maps, di-
agrams, photographs, charts and other kinds of illustrative
devices that will clarify and enhance the presentation of
the case. It is a general axiom of trial practice that jurors
will remember oral testimony considerably longer and
with greater comprehension if 1t s supplemented by
demonstrative evidence. The preparation of suchexhibits,
however, \huuld not be done mn &arl) for umil the
hnuw whdt pdﬂlLUldr dﬂE_lf'\ or pér\pz;Lll\’ 25 \hDuld liE
captured for illustrafive purposes This problem only
underscores the ubvious need to prepare early and in-
tensely
I addition. the prosecutor should be cerain that all
phiystcal evidence is properly marked and stored and that
the chain of custody can be clearly established. The
pusecutol should know 1n advance of il which witness
will mtroduce which exhibit and what additional tes
tmeny will be required for the evidence 1o be adinitted.
Pre-irial checklist. Some prosecutors find it helptul to
prcpate a checklist ot predaal steps 1o assist them In
allocating time and 1o assuge them that nothing 1s over-
lovked A sample chiecklist which can be moditied w the
necds of individual prosecutors and local practice has
been tncluded as an appendix to this chapter
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APPENDIX TO CHAPTER 6

Trial Preparation Checklist
State v, #
Trial Date

I. Buckground Reading
A, Pleadings
B. Police R&pnﬂs £
C. Witness Statements

D, Medical Repons

E. Laboratory Repons

F. Prehmimary Hearing ranscopes
G 1Othen

II. Evidence :
A Physical Burdence Polioo Foteonduged Chain of
# B Custondy
i
N
+
VV
B P!np% (RS il L ity nluced

Charts, Fio

. {)

(¥

XV,

Cominents

Curnnent s



Interview #1 - Interview #2 Comments
Date Date

h: 3 _ _ o _ I _ —

III. Witnesses

B. Victim
=
C. Patrol
1 Dhisa
| SR UY PO

Lt .
A Gned, o Jldae
B Reyue.c! - Date 1 ..uaaed

v Pre Tral Motions D's biiet Due Heanng Date Comments

- A
B

VI dury Instructicns
VIl Voire Dire

o

e
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CHAPTER 7. TRIAL

Over 98 percent of all reported rapes are resol ved short
of trial. Most reports never leave the police department,
many are not filed by the prosecutof and most of*the
remainder are bargained'in return for a pled, usually to a
crime less serious than the one originally charged.'
Nonetheless, the public perceives the trial as the culmina-
tion of the criminal justice system’s response to the crime
of rape. Therefore, the public perception of the symboli¢”
imporntance of the trial should not be ignored. Brutal
treatment of the victim at trial and low rates of conviction,
which have been publicized repeatedly in the media,

adversely affect public attitudes.

Aggregmvelv fought and successful rape trials may

,,;:(; the p bllL 5 u(mud; ;md mg) dlm alfect the
If

victims I:x:h:vu that 1ape nmh. can h; won. t,hn,l they w;ll

be supported within the criminal justice systen and that
the experience of trial i» not gs crippling as portrayed on
television, then, perhaps. there will be more reporting. It
the police realize that the prusecutor ~ office will tuke
difficult cases to trial and win, then they may be more
encouraged to thoroughly 1nvesiigate and file cases that
inal. 1
themselves see rupe Cases us challenging trials that can be

were previously considered margi proseeuiors
won, then perhaps more cases will he taken to tral amnd
more convictions will be carned

Maost experi
trial of 4 rape case to be sigmbicantly different from
argue that the

wed trial attormney s Jdo st peieeive the
the trial of any other major felons The,
experienced trial altormey can try any Case. it s simply o
matter of presenting the evidence Toalarge e stent. this s
true: but certain churacteristics of rape do pose spectal
problems at trial that reguire special prosecuor considera-
tion.

7.1 Prior Sexual Hisﬁ;ry

""" agiee that. 11 ey idence of the
victim's prior sExual h,l.,smry 1% admitied at tnal, 1t can
seriously damage the state’s cuse. This evidence can be
used to support the defendagt’s consént delense and
suggest that the victim's behavior contributed to her own
victimization. Several state legislatures have specifically
limited the use of this evidence and have provided specual
procedures to test its admissibility . Other states till rely
on common law traditions which also limit the admissibil-

ity of this evidence. To some extent, howeser, all states

allow the admission ot the vicum’s prior se xual history m
certain circumstances. The prosecutor must be aware of

li 1}
1)1)

the law regarding this evidence as well as strategies to
prohibit its use or minimize its impact if admitted.

Recent statutory schemes. There is great variety in the
statutory schemes that have been enacted to limit the
admission of the vigtim's prior sexual history. Some
stututes allow its use ogly when it is relevant to the issue of
consent. Other statutes yllow its use only if it is relevant to
the victim's credibility’ Other states allow its use if it is
“‘relevant,”” a tern’undefined. Still other states limit its
use to explain the presence of semen, pregnancy or
disease. It will take a number of years for the constitution-
ality and scope of these restrictive provisions to be adjudi-
cated. -What is ciear however, i§ that Iegis:latureiq hsve
instituted stat
victims at Ina,l ,md to increase the pcrssnb;lny Df rape
convictions.? -

There have been several problems with newly enacted
statutes. An Dregon statute, for example, has been inter-
preted to limit the prosecutor in establishing that the
victim did nor have sexual intercourse during the twenty-
tour hour period before the rape; such evidence could tie
the semen found in the post-rape medical examination
directly to the defendant’s act of intercourse. If the pros-
ccutor does inquire about intercourse ghortly before the
rape, he may open the door to extensive cross-
examination regarding prior sexual history in general.
Most sthitutes do not mention sexual acts subsequent to the
rape but their specificity on other issues supgests that such
evidence is admissible. Some of the evidentiary statutes
are vague and fail to suggest spacific admission criteria for
the judgd the statutes may only be ds,hclptu] or as harmful
as the common law.

Many ofvthe new statutory schemes provide for elab-
vrate pre-trifl proceedings at which the defense must
eu‘lhii%h the rélev;m(:e nfpmpméd évidencé ThEsE hear-

llnf: the scope dﬂd lmpDﬂJnLC Qt the LVldLnLL If the
documents successtully raise the issue, 4 tull (uaually in
camera) evidentiary hearing is held to rule on the admissi--
bility of the evidence. There has been (elatively little
practical experience with these evidentiary laws. Most
prosecutors in those states where such legal changes have
occurred report that there are very few request®for hear-
ings. Either defense attomeys have had a difficult time
specifying and documenting prior sexual acts that are
relevant or, in certain cases, prosecutors have conceded
relevance and the hearings have been waned ' It is

“difficult to determine whether these statutes will have any

4]
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impact on cross-e xamination during preliminary hearings
or on defense attempts (o question the victim through
depositions or interrogatories. - :

Some prosecutors have expressed concern that the
elaborate procedures designed to screen out prior sexual
history information may have the opposite effect. Under
the common law in many states, specific acts of pror
sexuality were excluded if such acts were committed with
anyone but the defendant. The language of the case law
was quite strong and often sufficed to limit admissibility
of the evidence. The new procedures work to legitimize
the use of such evidence it the defendant follows the
specified procedural requirements. It may become more
difficult to reverse the trial judge s ruling if the evidence
has been carefully considered pursuant to the statute *

Since the evidence is so critical to the jury s judgmein
of the case, the proseculor must be prepared tu respond to
any attempts to have the evidence declared admissible
Several steps are possible (1) The prosecutor should fuice
the defendant to be specific with regard to the evidence he
seeks to be ruled upon and 1 relevance 10 the haige
Vugue Innuendoes or evidence that meicly suggests a
pussibility of 1elevance <hould not e enuugh (v even
warranl the hearing o detennmne adiniasibthiny o2y The
dalarinve

prosecuton <hould gather indicestons of the g

mitent of statutes - through iecords of Jegislauye debate
commitice heafings, and public stateneni= by lobbyists
and the governor - which he can use L oral asguiments and
briets 10 extablish the clear need amd puipase of the new

(3) The

standard bBret which suthinarizc

legislation prosecutor Chould have propaied a

Cthie trad oo gl wonminen
luw exclustons ot such evidence amd demondiate s how
the new statules ot adimissitniny oven Taither The
common law can pe supplamented bothe oamciou aw
review oomiielaiie s which have 1o ently documeated
national trends i this aica 74 Lo signilo,at cases the
Prrosce UL g g Pt nta 2 =he 5] s arnen s g tigrs aloul
the pmslf‘[} ot anivus bile s

It the detendant’™s motion. (o
denied, then it 15 important that the prosecutor carelully
prepare o wrtten order which sumimarizes the cowt's
I'he vrder should

el A evidew o Is

findings of fact and conclustons of Luw
state the exact evidence exvluded us well s prohibit any
innuendo or reference 1o such evidence Caietul Jdratimg
may deter a skillful defense counsel hioin altenmpting
circumvent the couit’ s iolding A crude e sample of such
techniques might imobhve g detense altoey who asks thie
vicum if she i~ marnied Lind then ashs 1f she has any
children While these questions may be innocubus on their
tuce, if the answer to the torines question Is " g aid the
lutter is “"yes,"" the defense may have raised sugyestions
of promiscuily without conlionting the issue direcdy
The wntien order prepared by the state <hould pat (e

Jdefense attomey un notice that neither the court nor the

prosecutor will allowany reference tothe sexual history of
the victim. All parties should know-which questions will
and will not be allowed in advance of their being asked.
Even if the objection to an improper question is sustai
the very asking of the question may do significant dam-
age A hint that promiscuity is being covered up by the
objection may be more harmful than the exposure of the:
facts themselves. The limits of admissible evidence must
therefore be established outside the presence of the jury,
before the issue can be raised in trial.

Practice under the common law. In those states in
which case law provides the basis for limiting the admis-
sion of prior sexual history, prosecutors often file motions
in limine . These motions, usually heard at the beginning
of the trial, request orders from the court to limit the use of
such evidence during the trial. The purpose of such a
motiun is to force a ruling on the issue before it can be
raised in front of the jury. The motion should be written
and accompanied by an affidavit outlining the specific
evidence sought to be excluded. The motion should state
that such evidence is irrelevant and its use would be
In addition, lhe mﬂti’ﬂn

pltJudiCiEl 10 thé stale’s case.

lrml 50 th;u !hr;]u,ry wnll noteven tn; AWHIE ut !hr: issue An
cxainple ut such a motion 1s included in the Appendix to
this chapte:

I he danger of such a molivn 1s that 15 forces the slalc to
specily what evidence it seeks to exclude. Specific evi-
dence uay be revealed that the detense is not aware of at
the sume jime that the motion signals the state’s vulner
tility oii the 1ssue. The prosecutor should assume that if
the evidence 13 darﬁaging it must be disclosed and that the
defendant should already be aware of 1t The purpose of
the motion is to control its use by aggressively demonstrat

ing ii;s umdmissihi]ily

the I8 Ug dIlses \Junng i!lc’ mal [:v;:n if Ih!f court rescrves
1= sullng on the motion, hgwever, the court Inay require
that at the appropriate time the detense counsel make an
offer of proof rather than ask the question in front of the
Juty  lu general the prosecdtor’s motion will alert
eveiyone (o the pmblr‘:ﬁ and will thereby ensure scrutiny

f;v(;ll in ih\.m:' slales whlgh ha'\c hearings prescribed by
stalute (o consider such evidence. motions in fimine can be
used These monons usually seek orders which go beyond
the mu%gﬂ;&pmpus:d fur admission by the defendant
They further insure that all related evidentiary issues are
resolved before the trial begins.

Admtnsible evidence of prior sexual hustory. There are
. uses where evidence of the victim's pridf sexual history
will be adinitted  Either the prosecutor has cbne _d:‘féih?
rele ance of the Judge has tuled vver statesobjecgon that
the evidence 1 adimssible  In either case théigﬁjsecumr

Q ' 1
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_ If tlﬂp@ﬂtm introduces the evndenc; himself; he -
- can control its presentation. He can begin in the voir dire

of the_jury by asking if the victim's prior sexual history,
 for example, 2 conviction for prostitution, will influence
the jury's deliberation. He canask the jury to promise that
they will not consider the prostitution convictionexcept as
specified by the court. In opening argument or in direct
* examination. of tl:le victim he, might then refer to the
_cunvnctmn as a ‘‘misdemeanor’’ thus attempting to
minimize its importance. The general strategy of the
prosecutor is to take the issue away from the defense, to
show the jury that he is not hiding anything, and to control
the use of the evidence ina way that mini mizesitsimpact.

_ If prior sexual history evidence is offered or exploited -

. by the defense, it can often be effectively neutralized by & whom he will ask o have excused, and neutralize the

the prosecutor in argument; in fact, some prosecutors
assert that such evidence gan be used to the state’s
advantage, By reference to dafense use of such evidence,

the prosecutor can suggesf an? ﬁgn the rape
victim. Especially if the jury has Dee
public concern fcr rape such aruument can demans:trﬁtg

!engths to which the defense must gg in order to avoid a

conviction.
7.2 Jury Selection \

. Most pmsecutors agree that the process of jry selec-
tion is critical to the success of the state's case. This
process includes not only selecting the individuals who
will hear the case but preparing them fﬂr their’ délihﬁa-
persanal attltudgs tﬂward rdp-E, se,xu-aht;v am:l wWormen are
so impertant to the jury's perception of the facts.

The ‘impact of jury attitudes in the deliberation of rape”

cases has been documented in Kalvin and Zeisel's The
American Jury.® The authors studied 106 fordble rape
cases which involved adilt victims. The data suggest that
juror attitudes toward the behavior of the victim were
critical factors in the jury’s determination of guilt. The
authors conclude:

The law recognizes only one issue i n rape cases

otherthanthe factof intercourse: Whetherthere

was consent at the moment of intercourse. The

jury, as we came to seeit, does not limit itself to

this one issue; it goes on to weigh the woman's

conduct in the prior history of the affair. It

closely, and often harshly sctutinizesthe female

complainantand is moved tobe lenient witkthe

defendant whenever there are suggestions of

contributory behavior on her par.

. the jury chooses lo redefine the crime of
rape in terms of its notions of (the victim’s)
assumnption of risk. Where it perceives an as-

Wy
<

“Hustface-the- gli-q ,ﬁmu%whethﬂw’lmms
the ev:dem: lmmglf or await ils aﬂnﬂs;lon by the defend-

" of his case and tt
.jurors appear to have strong opinions regarding rape, itis

‘*Sumpﬁm -of risk th‘jlll'yﬂf g}veﬁﬂn%pnm Ot

- finding the defendant guilty of a lesser crime,

_will frequently-do so. It is thys saying not that
the defendant has done nothing, but rather that
what he has done does not deserve the distinc-
tive opprobrium of rape. If forced to choose in
these cases between total acquittal and finding
the defendant guilty of rape, the jury will usu-
ally choose at:@lttal a5 the lesser-evil. ? ’

The job of the trial attomey is to test jury aftitudes to-
ward rape and then, to choose those jurors who are most:
likely to vote for conviction.

Voir Dire. During the quesuumng of thej jurg panel the
prosecutor has an opportimity to introduce. himself,
explore jury prejudjce and educate the jury about the facts
nature of the crime charged. Since

important that the prosecutor idgntify unacceptable jurors,

prejudice among the remaining jurors. The pmsecutnrs
surveyed as part of this study generally believed that jury
bias was inevitable in rape cases, but that the voir dire can
provide the prosecutor with a means tocontrblitsimpact.
Prosecutors from various jurisdictions were asked to
recount those questions they genperally asked in rape
cases. Though the responses varied greatly, the questions
can be grouped into three categories: (1) questions which
explore general attitudes toward rape, (2) questions which
explore the background 3 the juror, and (3) questions
which relate to the specific issues of the state’s case.
Questions which explore general atiitudes roward
rape. These questions were used to identify jurors who
had conservative, judgmental attitudes toward sexuality
and might be unsympathetic to arape victim of less than
chaste character. Such jurors might impose theirvalues
and life styles upon the victim and blame her for the

" assault. Prosecutors used these types of questions most

frequently in cases where consent was the anticipated
defense. Even in cases where consent was not an issue,
however, prosecutors wished to identify those jurors who
could bel ieve thata rape victim had ‘‘asked forit,”*simply
by being in the wrong place at the wrong time. The
technique suggested by several prosecutors involved a
sequence of questions. The initial inquiry would attempt

to explore potential prejudice while the remaining ques-

tions were intended to force the juriés to be fair despite
their biases.

The initial questions were often open-ended, encourag-
ing the jurors to talk and rgveal their attitudes. Examples
include: '

e Have you watched any television shows or
read any magazines about rape? What were
they about? Do you agree r disagree with
those ideas?



sive mymsabnmtkenmaf -

.. Tape}
‘@ Have you ever been is a serious discussion
about the crime of rape? What was discussed?
" 2aWhat position d6 you take on.those issues? | .
¢ Do you associate the crime of rape with a
-~ particular type of rapist? Victim? Sequence of
. events?

== o Do yoo agree with the natmn that *‘a woman

cannot be ruped™’?

Prosecutors then followed with leading quéstions that ,
. encouraged the jurors to put aside their biises and be
objective in their deliberation, Examples of these ques- -
fions include;
+ o You understand, do you not, that you are only
to consider the evidence presented to you at
trial, and not what you may remember about a
television program or magazine article?

% You understand, do you not, thateven if you
disagree with the life styls*i of either the*
defendant or the victim, you are not to judge
the case because of your biases, but upon the
facts of the case?

¢ Do ydu understand that even if you disagree
with the -law as outlined by the court, you
must follow that law?

Ex nally the prosecutors would e xact a promise from the
Jwfors to obey the law as given by the judge and to
deliberate only with reference to the evidence. These
questions might include the following:
‘ ¢ Will youpromise me and the defense counsel
that you will put your attitudes toward life
style .and sexuality aside and take a fair, 5
unbiased look at the evidence?

e [tiseasy tobea Monday moming quarterback
and say here is what I would have done in that
situation. Can you promise that you will put
aside your'personal opinions and consider the
evidence as presented?

_ - @ Youmay find that you do not like the defend-  «
. ant or even the victim in this case; nonethe-
less, can you promise both the defendant and
the state that you will put aside your personal
judgment and consider the case on its facts?

The prosecutors suggested that the value of these
"‘promise’” questions could be realized in rebuttal argu-
ment. For example, in arguing a case which involved a
cofisent defense, the prosecutor might assert:

. .- Nowyou may nothave liked the people that -
testified in this trial, and you may have had
difficulty understanding why the victim did
what she did, because you would never have

*  done that. But what you might have done or not

- done is unimportant, and you cdnnot consider

it. Each of you promised me before this trial
began that you would not judge these people’s
life styles. You promised that you would put
aside your personal biases. It is not enough te
say that the victim was naivedyr foolish. The
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- question is waﬁh:ﬂpghmﬂ Enaﬂswertilgfyﬂﬁ
must look at the facts ‘

The sequerice of questions allows the prosecutor to
identify a few candid Jjurors whose attitudes make them
unacceptable for the case. For the remainder of the panel,
these questions should suggest the existence of prejudice
in everyone and the need to place such biases aside. The
ultimate goal of the prosecutor is to-have the jurors bend
over backwards to be fair to the victim.

b. Questions which explore the background of the
Jjuror. These are questions which prosecutors ask in virtu
al]y every felnny case. Thgy iﬁciud;e iri liries i

suhpct rnentmnccl afﬁ by pmsecmms concems the
juror’s experience with crime and the crminal justice
system. Some of these uestions include the following;
¢ Have you or a member of your family ever
been the victim of a crime? '
o Do you know anyone who hasbeenthe victim
of a serious felony?
“ e Have youever known anyone who has bégn
the victim of a rape?
e Have you ever known anyone who has been
accused of rape?
* Do you have any friends or relatives in law
enforcement?
e Have you ever had any bad experiences witha
law enforcement officer?

l}:

These questions may reveal that the juror has had a
negative experience with law enforcement or has had a
friend or relative accused of rape. In addition, they may .
reveal a predisposition to identify with the victim of a
crime. The goal of these questions is obviously to leam as
much as possible about the jurors in ag;ler to predict how
they will perceive and weigh the evjidé

C. Questions which.ielate to .spec;ﬁ:;‘ m&es in the
state's case. Perhaps the most important questions that
can be asked in voir dire relate to problem areas in the
prosecutor’s case. The prosecutor may be able to expose
weaknesses in a manner that steals the issue from the
defense and minimizes its impact. Undér the guise ‘of
exploring possible prejudice the prosecutor hopes (o pre-
sent his Case in a sympathetic light.

Several prosecutors who were interviewed sought to
alert the jury 1o thelack ofevidence in their rape casesina
manner that made this weakness understandable. Rather
than have the jury speculate on the absence of additional
evidence, these prosec utors believed thaljurun who were
alerted to the problem would pay more attention 1o evi-
dence that was pres:nt:d Examples of these questions
include; .

¢ Do you understand that rape is a crime that
occurs in the darkness of night, usually with.
. out witness and never in front of a crowd?

n
<2




--lf the law instructs ygu thét ytm can cnrmct
the defendant even on the testiimony of one
witness, will you be able to follow that law if
youl believe that witness b:yand a reasopable
doubt?

The latter question forces the juror to comsider a case

that is weaker than the prosecutor may present. If the state
introduces three or four witnesses the jury- should be
reminded in rebutial thast thsy agreed to convict on the

~ testimony of only one.
Many prosecutors belleve that juries liave paﬁu:ular

d;fﬁi:ulty with cases in which the victim offers little

' resxstance These. prosecutors approach the issue mraugh

" woir dire in a number of different ways:

Q
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o Would you expect the victim_of a rape to risk
death or hospitalization in order to resist a

" sexual attack”?

@ Ifthe law instructs you that resistance is not
required under all circumstances, can you
promise me that you will follow that law?
Even if you personally disagree withthatlaw?

o Under what circumstances can you foresee
that resistance would be foolhardy and
dangerous?

e Have you ever been in a situation where a
person of greater physical size and strength
has threatened to kill you unless you did what
he said? Are you able to lmagm: what that
would be like?

Once againi the prosecutor can ask. the question in an
exaggerated fashion so that the jury will agre¢ with himin
a situation more troublesome. than the one he hopes to
present at trial. He can later remind them that they were
willing to convict if there was no resistance; in the case he
presented the victim did indeed offer significant resist-
ance.

If the victim in the case acted in an unusual way, the ~

prosecutor might raise this issu€ in voir dire by suggesting
that what the victim did was perfecily understandable
given the circumstances. Prosecutors suggested the fol-
lowing questions in these circumstinces:

e Have you ever heard about incidents where
people run back into their buming home to
retrieve a piece of costume jewelry or a favor-
ite dress? Can you understand what fear and
shock can do to one’s common sense?

- @ Ifthe partie stothis case did thingsthat you.in
the quiet calm of the courtroom, find strunge
or foolish, could you try to plac€ yourself in
their predicarment to understand why they
may have done what they did?

Some proseculors fear juror reaction to the particular
life style of certain victims. They suggest exploring the

issue in the following ways: A
- @ You will learn that the victim in this case
works as a cocktail waitress. Iy there somie-

thing about the nature of that job that even

F

“now makes yu:u biased agamst this woman?
Do you think a cocktail waitress canbe raped?
Is thefe anything about being a cocktail wait-
ress that makes one less worthy of the protecé
tion of the law?

o Can you promise the state and this court that,
your personal opinions, no matter what they
are regarding the parties in tss case, will not -
interfere with your deliberation on the facts?

“Occasionally, the prosecutor will isolate one important.
characteristic of the case, such as hitchhiking:

¢ Do you know of anyone in your family who -
hitchhikes?

e Have you ever hitchhiked?

o If you were hitchhiking and were robbed,
would you say that you were * ‘asking forit’'?
Do you think that the robber would not be
guilty of mbbery justbecause you wei€ hijtch-
hlkmg . .

Where the jury composition includes several minority
members, prosecutors have attempted to utilize thisfactto
their advantage inthe fgllawing manner; #

ri ghts that must be pmtet:ted bylaw"’ thllld ygu
agree that this is true regardless of age, religion,
race or wealth? Would you also agree that a
woman has a civil right*to be free from having
sexual intercourse unless she is a Wl"lﬁg pan-

" ner? .

Obviously there is a great variety in the potential styles
and content of voir dire questions. Depending upon local
law, the indulgence of the trial judge, the facts of the case
and the personality of the prosecutor, thevoir dire exami-
nation can be an imporant opportunity to identify prob-
lem jurors and introduce important aspects of the case.

Choosing particular jurors. Prosecutors were asked
what types of jurors they wanted to have sit on rape trials.
While one would expect that eriteria for selection would
vary as afunction of the facts of the rape case, there was a
remarkable Jack of unamrmty even when a constant set of

‘facts was assurmed. .

Many' prosecutors did not distingdish between jurors
selected for rape cases and jurors selected for other
felonies. These prosecutors sought jurors who were pillars
of the community—who had a long job teénure, 2 home, a
mongage, a family orany othercharacte ristics suggesting
they were interested in protecting their own achieverment
from those who would not abide by the law.

Other prosecutors were concemned that these types of
jurors would be unable to identify with many rape victims,
and as a result, these prosec utors distinguished most rape
cases from other felonies. Middle-class and middle-aged
jurgrs, who would be acceptable in most other felony
cases, might judge the victim harshly for hitchhiking,
going unesconted 1o 4 tavem of inviling @ man (o her
apantment. Of particular concern were nuddle-aged

45
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women, wha might be :xtremely critical of other women.

The possibility that these women might Jugg victims by
their own standards of conduct and caution Was thought to
pose a considerable risk if the evidence of resistance was
minimal and the victim’s actions were interpreted as

- suggestive. These prosecutors preferred younger, more

liberated women as jurors on rape caseseventhough these
same women would be unacceptable on other cases, such
as those which invol ved certain drugs. !

Generally, prosecutors sought jurors who would iden-
tify more readily with the victim than the defendant.
Young men, if the facts of the case were not brutal, might
identify with the defendant. In contrast, -lder men might
be more interested in the proper behavior of young men
and display a pateral concem for the victim. Men and
women with female children of the victim's age were
expected to be good jurors if the victim’s activities were
consistent with what one might expect from s‘éaughten
On the other hand, jurors with male children were less’
acceptable since they might be more inclinedtoe xcusethe
behavior of the defendant.

The preferred racial composition of the jury was depend-
ent upon the race of the victim and the defendant. Where
the parties were of different races, prosecutors believed it
was unwise to have many jurors of the defendant’s race
unless the defendant’s racial connection to the jurors
could be overcome. If the defendant’s actions or back-
grc:und was \igﬂiﬁ\famly fﬁreign tf;;thg jurm then the

Fmsecuturs gtnf:ra!ly sgught jurors mth Whnm they
felt comfonable. Such jurors may more easily identify
with the prosecutor and the victim than with thedefendant
and, possibly, the def; nse attomey.

Many prosecutors ilgl‘EEd that it was difficult, if not

lmp(}ﬁslblé to accurately predict jury sentiment based on '

voir dire. They suggested that the prosecutor should
altempt 1o select stable, respectable citizens with whom

" the prosecutor could easily communicate . [f the case was

convincing to the prosecutor, then the prmgcumr should
be able to convince the jury,

Unfortunately, there are very little data available on
what kinds of jurors are best for rape cases. Whlle there
has bech some research on jury selection in pﬂhtn:al
trialg, it is questionable whether this has general applica-
bility to all criminal cases or to rape cases in paticular.
While prosecutors were quite willing to theorize on their
notions of jury selection, most were quick to disclaim any
scientific basts to therr beliefs.

7.3 Trial Strategy

The actual presentation of the state’ s evidence and the
tone and content of the prosecutor’s arguments follpw
fram the development of a theory of the case. This theory
e’ of the case, into which every piece of

i

i~ the “story line™™
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*“the victim wanted to “‘get" " the defend

:admlssmle w;nrﬂma] reml;d

@

evidence should fit. It is the conceptual framework that

_unites the evidence into a consistent and convincing
portrayal of events. The theory of the case is often
formulated in anticipation of defense argument, for the
state’s case, especially in rape cases, can be tailored to
what the defense will allege. This chapter explores trial
strategy by reference to possible defenses and their related
theories of the case.

Consent defense. The case in which consent is raisedas
a defense focuses on whether the victim voluntarily and
willibgly engaged in sexual intercourse. (See discussion
of the ctsent defense in ChapterI11.) The identity of the
parties and the fact that penetration occurred are usually
conceded. The victim contends that she was forced to
engage in intercourse while the defendant asserts that the
victim was a willing partner. The prosecutor’s strategy
should be to demonstrate, through evidence and argu-
ment, that the victim's story is more believable than that
of the defendant. To achieve this gc:al hE can employ
several strategies.

Since the victim must suffer humiliation and invasion
of privacy to plfrsue prosecution, the prosecutor should
point out how unlikely it is that the victim fabricated her
story. The prosecutor should take advantage of the media
portrayal of victim harassment and demonstrate the ordeal

"« that the victim has gone through. Not only should the

victim testify to theterrible details of the rape, but the jury
should be aware that she has been forced to tell this same

- story to strangers in the police department, the local

hospital, the prosecutor’s of fice and various public coun-
rooms. The prosecutor may go so far as to suggest that if

ng; there are surely
easier ways. The prosecutor should not Spage the details of
either the rape or the reporting process; the. jury should
consider itself obligated to the victim for the suff'Eﬁngthls
crime has caused her,

Since credibility is central to the case, the prosecutor
should portray the victim as honest, candid and forthright
while the defendant is cast as evasive, inconsistent and
untruthful, Theconsiste ncy of the victim'sstory should be -
ermphasized. Even though she has been forced to repeat
the story of the rape numerous times, it has remained

s‘hﬂsn:ally the same, Incontrast, any changes in the defen-
dant’s s Ty should be e xploited. The smallest fabrication
onthe f penpheral point can stand for the proposition
that if he would lié about sornething insignificant, surely
he cannot be trusted on the central issues of the case. The
prosec utor can argue that while the victim has little to gain
and much to suffer by the defendant’s conviction, the
defendant, on trial for a serious crime, has every reason to
shade the details of the rape. If the defendant has an

'*s should cnbvjuus}y be em-

phasized.
The defendant should be:ait as the’ agém\snr and the
| ouiliny
D0



' vicﬁm‘ﬁélhi!ptéy! IF the victim used poor judgment or

displayed naiveté, this can be turned to the state’s advan-
tage. The prosecitor can suggest the victim’s vulnerabil-
ity in contrast to the deferldan: $ mllm@ssa to take
advantage of her.

The ultimate success of the case may depmd upomhc
prosecutor’s ability to cofroborate the victim's story. Any
evidence suggesting the defendant’s use of force either
directly, through injury or torn clothing, or indirectly, by
indicatigns of the victim's efiotional state immediately
after the gape, can be critical. Photographs and illustra-
tions can suggest how unpleasant the scene of intercourse
was; while a map might demonstrate the availability of a
more congenial setting for consensual intercourse.

*“ The prosecutor should plan the entire case presentation

Q
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with goals and strategies such as these in mind. Voir dire .

could explore issues of consent and rasistanee; while. the
apenmg argument might stress the internal logic of the
victim's story and how it is corroborated in every im-
portant detail by numerous witnesses. The witnesses
themselves might then be presented in a parade, each
contributing a little more to the detail s surroupiding the
rape. This should increase jury e xpectations regarding the
victim and mark her testimony at thee nd of the state’ scase
as the climax of the trial. It is of ten beneficial to have the
victim on the witness stand at the end of direct testimony,
just before the court recesses for the day. This may leavea
favorable, lasting impression with the jury. If the victimis
expected to be quitg.v weak, she might be introduced as the
first witness with the remainder of the case devised o
show how her story is corroborated.

All of these steps should ledd to closing argument and
rebuttal. Many trial attomeys suggest that final argume nts

" should be the first partof the trial thatare prepared; the rest

of the trial acts to provide the foundation for these argu-
ments. In the consent case, thisis particularly true because
jury prejudice and the usual plausibility of the defense are
difficult factors to overcome. The prosecutor must try to
shape jury attitudes through the presentation of evidence
and persuasive argument from the beginning to the end of
trial.

ldentification defense . The primary strategyin an iden-
tificatién case is to bolster and corroborate the victim's
in-court identification of the defendant. (See discussion of.
identification defense 1n Chapter [1I.) This can be done
through direct examination of the victim, tésti}nany of
corroborating withesses and effective argument.

Direct examination of the victim in an identification
dase is obviously critical. Great attention should be paid
not only to the victim’s deseription of the defendant at the
time of the rape but to the conditions under which the

victim observed the defenddnt. The hghting, distance,

perspective and time involved should all be presented in
such a way as W suggest the possibility for accurate

i)

should spend a considerable amount of time in
“examination describing the ‘subsequent process of iden-

observation. This can be done b 1 breskmg dnwn the’

. incident into its component parts. The victim should not
only describe the appearance of the defendant, but also

carefully destribe his actions and movements, so that the |
length of the observation appears extended. Short time
spans can be Exaggemgd by the standard device of the
prosecutor looking at his watch for the ten or fifteen
seconds mentioned. In the qu;et courtroom Wwith the bru-
tality of a rape in everyone's'mind, time can appear to,
move very slowly. If the scene ‘of the observation:

-

ot

changed, each new distance, lighting, am:l pcrspectwgsﬁ{

should be revmiwgd It shnuld appsar ﬂtﬁtﬂ‘iﬁ \m:,jf

mg the last and clanfynng the next. /
In addition to describing the rape itself, the

tification conducted by the police. The nature of tl}&

photographic montage and the range of choice availableto

the victim should be explored. She should carefully anticu-
late which features in the photograph convinced her that -
this was the fapist. Of course, these should be the same

- features that she previqusly described when depicting the

event$ of the rape itself. This process should be repeated.
with reference to the corporal limeup. The phmagﬁphiﬁ
mnntage and lineup photographs can be submitted i ir ¢

\
)

evidence; normally they demonstrate that the ideptifica-

tion was not influenced by the police. The pumoﬁ’é of this
repetmnn and concern for detail is to emphasize the
victim® s certainty conceming the defendant’s identifica-
tion. This should obviously be climaxed with the victim
decisively pointing to thedefendant as the man whoraped
her. ’ ‘
Bolice witnesses canbe used to cormbaraég the victim’s
description of the identification techniques) By outlining
the procedures regarding photographic/tand corporal
lineups the police can demonstrate the’ ‘professionalism
and neutrality of the process. Furthermore, they can report
the reaction of the victim when she irsknuhed the suspect.,
Since this does not go (o the ! ‘truth’” of the identification,

it may be admissible to ahi}w that an identification wis
made. Police witnesses can also be used to show mhér
methodsofidentific atiaa were employed. Juries may have «
come to éxpect identification to be proved by the miitching
of fingerprints. If the police have not cogsidered this, an

-astule defense attorney may suggest itto them. The police

o

should be able to explain how they atempted to find -

fingerprints dnd other evidence of identification or why
that approuach was impossible. The absence of such-evi-
dence should not provide a basis for jury \pu. ulation.
Any evidence which corroborates the victim's identifi-
cation is critical. This could include testimony thyt the
defendant was in the area at the time of the incident. Tt
could include facts related by the victim thatonly a person
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extraordinary proximity of the victim and her assailantina
rape case should be exploited.

Dlagmms, maps and photographs can be usctuily
employed to demonstrate the victim's opportunity to
observe the defendant. This not only will clanfy her
presentation of the events; but special features such as
exact distances, lines of sight and light sources can be
marked for emphasis.

A comman defense tactic injdentification i1s todwell on
the ipitial de;cnp(mn of the sGspect, gad point.out how the

“.déscription does not match the defendant. Either details

were omitted which appear significant, or details were

added that do not correspond to the defendant. The
prosecutor can effectively counter these points in argu-
ment by distinguishing between ‘‘description’” and

“identification.”” Description is inevitably vague and
inexact, for it requires the transformation of a visual
image into words. Inaccuracy of description does not
mean an inaccurate xdennhutmn The latter is the recog-

nition that the visual Impl‘E“lDﬂ mdtfhﬁ\ the person

identified. .

One prosecutor described a partic ularly successtul
techmqug to distinguish description from identification in
the jurors minds. In argument, he asks the.jurors to look
diréctly at him but to describe 1o themselves what the
person sitting next to them looked like the day betore. The
-prosecutor might ask what the color of the juror's blouse
orshirt had been, ]Hh.ll_]umfhdlf warn any JLwelr\ andto
estimate the juror's height and weight. Qbviously the
exercise would be quite difficult. The prosecutor then asks
the jurors whether if they saw that person again, they
would be able to recognize him or her. The point is made
that descriptions are fraught with ercor, especially under
the unrealistic scrutiny of cross-examination.

If the defeadant does not look like a “‘rapist.” the

- prosecutor should be sensitive (0 possible jury reaction,

 This could be explared in voir dire where jurors could he
instructed that rapists exhibit few common characteristies”

and may have normal sexual outlers, Such handling can
undermine a defendant who is atiractive and who m;;y
even have a wife, chitdreémar a girliriend in the courtroomn,
In a consent case. the defendant ' impressive demeanor
may be exploiied to suggest how he gnugvc influenced
the victim to associate with him prior 13 the rape

If there 1s an alibi in conjurction with the normal
identification issues, 1tis imponant that the prosecutor be
well prepared. Each detense wimes~ <hould he mter
viewed prior o triah and with a state's witness proesent so
that INCONSIStent sttements N feoat trd can be un
peached SAL trial, the alibi witig=se s should be ey Imlui
from the Courtroom w he 1 not teati tying and prohibited, as
much i possible . from discussne e e stmons unt )l
have testiticd. The cross-caamimaliom of Hiese swolng-sws
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who saw the defendant unclothed would know. “The

should emphasize bias and inci;nsist;nciés; Their rela-
- tionship to the defendant should bé carefully explared.

While their memory,of such obvious details as the time
when they were with the defendant may be perfect, they
may not be able to remember more periphe fal details such
as where every@ne?s[;t in the room, what words were
spoken or what clothing was being worn. If the prosecutor
asks each witness to diagram the seating .arrangement or

"' quote the words of the defendant, dramatic contradictio
‘may appear. In addition, each witness.could be asked

when he first learned that the defendant had been charged
with-rape , when he first cameg forward withd
whom it was told. It can then be emphasi zed'™

informed the police or the prosecutor that the mancharged
with rape was with him at the time of the crimé and so

* gould not have committed it.

Though identification is the key eleme nt in the case and
penetration may be conceded, the prosecutor should still
explore the rape in all of its terrible details. Inevitably the
defense will attempt to brush this aspect aside by conced-
ing the horrible nature of the assault. The prosecutor
should not-suecymb to the temptation of glossing over

" these facts lightly, for he must provide a reason. for the

Jury to_convict. He must try to create a situation, in \aghlgh
the fury desperately wants to convict, and then demon-
strate that all the evidence points directlytothe defendant.

Psychiarric defense. The psychiatric defense often
arises in cases where consent and identification defenses
are unlikely. given the strength of the stite's case. (See
discussion of psychiatric defense in Chapter 111.) Depend-
ing on state law, the 'pxychia, ic defense can represent a
favorable option for the defendant. The defendant mlght

prefera verdict of **not guilty by reason of insanity'" toa -

conviction tor rape. for this may allow him to serve a
shorter senience in a hospital setting. The prosecutor’s
response to this defense is virtually the same in any
felony.

The prosecutor should order his case from the begin-

" ning to sugpest that the defendant has some advantage in

pleading an insanity defense and that he actually calcu-
latad the entire crime. The jury can be questioned during
voir dire about the legal requirements of insanity and
aboyt their bias forand against psychiatric estimony - The
prese ntation of the state’s evideace and the prosecutor's
arguments should emphusize the detailed planning of the
crime, the defendant’s consciousness of guilt and the
appropriateness penerilly of the defendant iainguugc and
aUtons

The cros-cxamination of the state psy chiatrist s usu-
Allv the kes to the success of the state™s case. The
following v s\ﬁmmr) of the general ads ive given by
Peter Kossarls, Deputy Disinet Auomey lor Ventura
rearding the cross-exanumation of

Coopty . Caliloria,

the o e e 1=y LRI s,
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. Aﬂ:eﬂ;!n w!m mformshﬂn vh: ps lfuatnst
’ w:spmmbdwnhmmbmnsn yc; s of all
written information he was given. xemay .
be information favorable to-the state’s posi:

. tion which the psychiatrist did not mention.

¢ Determine the asSumptions of the psychiatrist .
s0 the state may establish that these assump-

"2 tions sre incogtt. There may, for example,

be contradicted by evidence the. state has
already introduced or even by the material the

. gychlalmt has in his possession.

termine ‘what the psychiatrist charges for
his serviced and his rate per hour; the hourly
.. and total fee may demonstrate that he has
- spent litte. time preparing gutsxde Df the
courtroom.
e Attempt to demonstrate that the psychnatns&
did v m\'i:sllgate the case and pn:pare thur—
, oughly. Referen
_ docum nts orto tapes rmght lead to questmns
which reveal that the doctor did not investi-

o gate any- ptimary sources,

o The prosecutor may beable to suggest that the
psychlamst is biased toward the defense. If -~
:the psyehmtnst can m;kn-nwleﬂge alonglistof
“casés in which he testified on behalf of the
d:fensg, he might be asked in how many’

cases he his testified “for the state.

s If the doctor testifies that-he determined no
tendencies towarll sexuval deviation on the
pant of the defendant after interviewing the
defendant, the psychiatrist ¢an be asked how

. he-can draw this conclusion after only one
hour under normal interview conditions.®

In argument, the prosecutor's stratéegy should be to
consider the inherent persuasive power of the defendant’s
expert witness and within éthical bounds suggest the
possible motives for the defendant to seek an agquittal by
reason of insanity.” It can be emphasized to the jury that
there are only two people who can accurately repon the
defendant’s condition at the time of the rape. The defen-
dant may have an interest in alleging his insanity. The
victim, however, has no interest in the outcome with
regard to this issue. :

Once again, despite defense concessions; the full hor-
ror of the rape should not be minimized. The trial should
not be allowed to focus entirel y on the defendant. The jury
must be forced to consider the ordeal of the victim as they
reach a verdict. '

Character witnesses for the defense. Fhe defendant

may present character testimony, where admissible, to -

demonstrate his good reputation in the community. The
prosecutor’s response is to undermine the impact and
relevance of the testimony through cross-examination.
The prosecutbr can explore with the witnesses the com-
munity i n whitdy this reputationdeveloped. Clearly a good
reputation in the church community may not be refevant to
the defendant’s sexual habits. The prosecutor can subtly

inquire intothé training that the witnesses have had which

ceeftls e .

c8s “L;.zf‘v

wquld enabl: l.zhsm tb cgnclude that the dsf:ndam is nat a
rapist, Clearly the w;mzss s relationship to the defendant
and their conversations regarding the case can be

. scrutinized. Finally, the witnesses can be confronted with
some of the facts of the case. Often, th= witnesses are

unfamiliar with the details of the assault and can be asked

'|fknuwlaﬂg= nf:amnﬁctswﬂdhvamﬂﬂmdﬂmr

opinions regarding the defendant’s character. If the ques-
tions are carefully phrased the witness will either say
“*yes'' and alinost become a state’s witness, orF “mb" and

thereby suggest a strong bias.

The defendan: . The key defense witness in many crimi-

-nal trials is the defendant himself. In rape cases, espe-
- cially where consent is an issue, he will often seek to pit

his ‘word against that of the vigtim. The defendant’s = .
testimony can be fheistgongest part of the state’s case;if on
crnss-examination: the prosecutor can demonstrate the
defendant’s fabrication of his story.

. Intrials that involve consent, the defendant’s testimgny

: may suggest the same condescension and disdain forthe
. victim that he exhibited at the time of the ¢rime. His
* testimony may be an-attempt to establish his superiority
“over the victim in acontest before the jury. One tactic that . )

a skilled prosecutor mght employ in cross-examination is
to force the defendant to amplify on his distorted sense of
superiority. The prosecutor could explore in excruciating
detail, the various techniques that the defendant employed
to “*seduce’’ the victim. Such a recital will often alienate
the average juror, for the defendant can be portrayed asa
calculating egotist with a callous disregard for his prey..
As a general matter, the prosecutor should be aware of the

various types of rapists that have been classified as a result

of clinical studies. This may help the prosecutor to under-

-stand the nature of the crime and the defendant he will

have to interrogate. *°

Generally, the examination of the defendant in rape
cases will be similar to cross-examination in other cross- -
cases. This is especially true if the defense involves
identification or psychiatric issues. The prosecutor must
emphasize the improbability of the defendant’s story and
his attempts to evade the truth. The prosecutor should
exploit inconsistenciés in the defendant's stories, admis-
sions or actions which suggest a consciousness of guilt,
attempts to deceive the victim or the poljce, and prior
convictions. In the context of cross-examination this
usually requires that each basic fact be clearly and force- |,
fully exposed; the conclusions to be drawn should await
argument,

The prosecuter should be sensitive to the limits of
cross-examination as well. If the defendant is a strong,
well-prepared witness, he may be able to reiterate or
expand upon his direct testimony. In the extreme case, the
weak defendant imay arouse jury sympathy. In preparing
for cross-e xamination the prosecutor should be aware that
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" the jury expects a vigorous atack upon the defendant, The
. success of the cross-gxgmination may very well determine
the oulome of thle case.

, .. Closing arguﬁie’m The prosecutor’s clusmg argument

* .and rebuttal will andoubtedly reflect his personal style.

Proiecutors who were interviewed suggested a number of
points that are traditionally emphasized at the end of the
t,nal The jury should hiave nodoubt about the prosecutor’s
opinion of the defendant’s guilt or the strength of the
state’s case. While the prosecutor cannot render his opin-
ion, his tone should clearly suggest confidence in the case.

“If the jury beheve;. thaﬁh: pmsqcumr has any doubts,

shgujd*rccngmze and deal, dlrt:eﬂy wnh the myths about

rape thatma ymﬂu:nc,_lury pen:eptmns By av;knnwl:dgs
ing these jury concerns, identifying them as myths and
suggesting their inapplieabilit'y to his case, the prosecutor
will provide the 'jury with a means to overcome its
prejudice. Several prosecutors urged that the -jury be
-reminded of its responsibilities during argument. The
Jury, &s the conscience of the community, has an obliga-
»tion to reach a verdict.- It is the jury, and not the police,
‘who ultimately must enforce the criminal law. These
rosecutors also emphasized that the rebuttal argument
should stress the seriousness of the crime. In this way, the
prosecutor can suggest that a guilty verdict will demon-
strate the jury's concern for rape and its victims.

R o - NOTES = "

S
i =3
! Of the 635 reported rapes in Seatlle, Washingmn (1974) and K anzas
City. Missouri (1975) sudied as pant of this resemrch, the police were

- abl: to cis‘nufy a su:pecl in 167 cases. Of Iih:ie 167 cases, 121 were

for rips or anempl:d rap; Dnly ﬁvz nf lhEse conviclions rtsult:d fmm a
trial, A
. * See Forcible Rape: An Andlysis of Legislative Issues, published by
the Mational [nstitute of Law Enforcement and Criminal Justice, Law
Enfofcement Assistance Admmlslrsmfgpuhh shed as parl ufthls project,
Chapt:r o

? This was the opinion Dfpmsstumrs in Alameda County, fDikl@d)
Califomia, King County (Seattle), Washington and Wayne County,
(Detroit), Michigan.

* This was the opinion among prosecutors in King County (Seattle), -

* gt Washington, though there were no cases cited in which this result
occurred,
* See Forcible Rape: An Analt¥is of Lexislarive Issues, infra, for a
selecred bibliography of the relevani legal literature
* Hurry Kalvin, and Han~ Zenel, The dmerwan Jur (Chicago:
University of Chicago Press. 1966)
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T lbid., p. 249, 234,

_ * Peter Kossaris, *'Trial Considerations™", Sewal Assaulr: A Training
Frogram of the California District Atforney’s Axsociatien, California
District Attorney Association, 1975. See Harlan M. fpulett, The
Imamn Drefense in Criminal Trials (5t Paul, Minn: We;t Publishing

0., 1965). )

¥ Sgs ABA Standards, The Prosecution Function,
minjstration of Criminal Justice, (American Bar Assodiation,
Stndard 5.8,

'? See Murray L. Cohen, Rdlph Garofalo, Richard Boucher and
Theoharris Seghom, *‘The Fsychnlngy of Rapists™". Seminars in
Psychiary, 3 >(’Augus! 1971 pp.. 3D7 27 Waher Bromberg and
Ehzah:ﬂ’l C'ny!e Rapl; A Cﬂmpu sion fo DE& my Hfdlml lnughl

6.1 (1971), Ad.
1974),

H \r’snderpeall,» ;Forsﬂsu F‘nyChlEﬂl}’ limﬁle: of waj Typ«:\ t)f Sex
Offenders’”, AmeAcan Joy mal of Psychiarry 133 (1976), pp. 654696,
Gary Fisher and Ephraim Rivlin, " Psychological Needs of Rapists™,
British Jourial of frlmumlng\ {19713, pp. 182 185; AsherPacht and
James E, Cowden, "*An Explatory Sudy of Five Hundred Sex Offen.

ders™", Criminal Justice and Behavior 1(1974), pp. 13=20.
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IN THE SUPERIOR COURT OF THE STATE OF o FOR
— COUNTY STATEOF ___ -,

5 __ - .. Plaintiff, « : NO. _____ o .
™ Lov : . PLAINTIFF'S MOTION IN T
JOHN DOE, ’ - 2 {  LIMINE AND SUPPORTING .~ |

- Defendant. AFFIDAVIT ,

C‘DMES NOW _ ", Prosecuting Attamey for _
,County by and _through his dgputy, —— ~—— ; and moves the court
‘for an order in limine prohibiting the defendant's atmmey, Ihe defendant, ‘%ﬁd any witness in_
= . .4 . the above-entitfed cause from inquiring of, referring to or making accusati ns in connection
S _‘H - with any prior acts cffmnsc@nduu by the prosecutrix and/or general reputafion for chastity.
% This motion is bEliEd on the records and files hegein, the gﬂached suppamng affidavit, and
the trial memorandum. . : S e .

o

e

5 Prmecuhng Attcnrne y §

. - e ‘ Depﬂ[y Fruseculmg Anﬂmey -

g STATE OF ';;_;;;, B N | ;
e - e, being ﬁr-at duly swom on aath debg:se%

P e and says:. .o C :
"7 That he is a deputy proset unng .;tmrnsy for . e

‘and the teial deputy in the above-entitled t’:ause that he is familiar wnh lhg records and files

herein; that the above-named defé¢ndant is charged with the crimes of rape and sodomy

allegedly committed uponone ... .. - ;that said victim

— C‘Gumy

T . "will be a witness forthe State of e that said vu:nm is up;narne&%
' and has * . child: lh.;t your affiant has discussed this ease with
ML .., the deféndant’'s counsel; that during this conversation

'Mr L suggﬁ%ltd lﬁdt the victim has a pocir i-eputatiﬂn far eha;tity' ihal

: 'm thc
pre;lude‘ he pld}ﬂllﬁ tmm recerving @ mr tm;l dnd lhul th.e use nf %ULh mfun‘mlmn is
. - cﬂntmry’ to the established law of the sfate of " = e
= - . RS . . H
'b',g '&

' DEPulyéFm%éLutl}lg Atmme;'

Plaintu {1 s moton in limise
dnd xuppnﬁlng atfidavit — |1
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**""““*‘?EBSERIBED AND SWORN to before me I o
»xﬁh_—ﬂﬂf‘ e 97 : |
NOTARY PUBLIC in and for the state e SRR
: af_ﬁ_, — . residing at_ . : R L : T
AT I ' ' ¥ ,
IN THE SUPERIC)R COURT OF THE S’T ATE OF FOR"
— - — —— -"aj’ UNTY .
STAT‘E OF _ — . ' s v
Plaintiff, NO o 2
= o V. - f . N - j . ‘-1:'
JOHN DOE, ) ‘ ORDER IN LIMINE ' 31 : _
S D:fendsnt ’ 116# _
THIS MATTER coming on regulsrly to be heard before the undemgm:d judge b;t' the
above-entitled court upon the motion gf the state of —— __, plaintiff, for an
order in limine precluding testimony concerning the pridr acts of misconduct by* the,
prosecutrix and/or general reputation for chastity on behalf of the pmsecutnx and the courty.
being fully advised in the premises; now, therefore, 3}
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that there shall be n&
reference made to any unrelated prior acts of misconduct by the prosecuitrix am:!k:r to the’
general reputation of the prosecutrix for chastity. _ : : _
DONE IN OPEN COURT this _ —dayof .- . 197 ____ . - %
CTTTTwme
.. - Presented by: - e » .
Diéii:!gt;l?m:ecutmg Al_mrncyr 7
Copy received: h
Attorney for Defendant ‘
4

Order in limine

b4




b : - =
SRk # Wn sy Y et o3 ey s L R N

CHAPT ER 8

The sentencing of the guilty defendant represents the
fma! stage of a. criminal case and perh ps its culmination.
" The underlying assumptions of prosecution come to light
and the offender should be addressed. With the exception.
of the infrequent trial, this is the most public part of the
" eriminal proceedings; the decisions to arrest, file charges

. and negotiate a plea are all dene without public scrutiny.

Atsentencing,the public can obServe, at least in part, haw

the criminal j jl!SElL‘E system responds to the crime of rape’
The prosecutor’s role at sentencing varies greatly

among 3unsc[1ctmns There are, as well, a variety of

sentencing pmc{gdures In jurisdictions, the jury
actually fixés the defendan sad the prosecutor

addresses the jury as he would give closing argument. In
jurisdigtions in which the
the prosecutor may acl as the'n epresentative of the state in
an adversary proceeding, offering Epecnﬁc sentence rec-
ammendatmns to the-judge and dmculatmg their'ra- .
thl‘lﬂ]E & «

The sentences that rapists receive vary greatly as well.
Rapistsare subject to the death penalty in somé states and
routinely receive sentences of hundreds df years'impris-

onment in others. In still other states, rapists are sent to
" sexual psychopathy treatment programs or mental institu-

judge determings‘lheg sentence,

_....tions, placed immediately on probation, or sentenced to”

Q
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hmlted Jall terms.

tions mbe madgg Hnwgver. three geﬂe ral tap;gs should be
briefly addressed. These include thé role of the prosecutor,
with regard to the rape case, the need for providing
information to the sentencing Judge and e involvement
of the victim and the police at sentencing.
8.1 The Role of the Prosecutor

Though the role of the prosecutor at sentencing varies
among jurisdictions, his role vis-a-vis the rape case does
not end until the defendant is sentenced. Since most rape
cases are resolved by a plea prior to trial. the perional
involvement of the sentencing prosecutar may be quite
limited. Often he will only have received the case file just

"before the sentencing; rarely will he have tried the case to

its conclusion and be intimately familiar with the facts. In
either case, the prosecutor represents the state at the
hearing and must act to protect the people’s interests.
Inevitablythe prosecutoriscast in anadversial relation-
ship with the defense attomey, who secks a disposition
less severe thanthe state. While occasionally the attomeys

NTENCING

' : S o
4
will. grse to a common sentencing recommendation,

- more”often the understanding reached in -negotiations

reflects only the prosecutor’s recommendation. It will act
as a recommendation for the upper limit of punishment,
and the defense attomey will advocate a sentence that is

less punitive. Where the parties do agree on an appropriate * )

sentence there is no special role for the prosecuter, Where
they disagree, the prosecutor should be prepared to state
with reference to the facts of the case and the policy of his
offic¥, why the particular recommendation is being made.

- If the prosecutor does not know the facts of the case orthe

basis for the recommendation, then he is n rspﬂnsd to
advocate that sentence.

Often the judge does not e:qxct’a prexntatmn Dreven a
recommendation by the prosecutor; he will rely on pre:

sentence reports lo arrive at his decision, Especially in

_.these situations, a prgs¢cutor’s recommendation or state-—
*’ment of philosophy may be quite persuasive. Perhaps it is
in rape cases that'such statemnents should be made. Be-

cause the crime of rape has been s0 misunderstood, the
judge perhaps should be: remmgc:d that this is not simply-~-

- another felorly. ; s .
B.2 The Tmnsfer of. Information

_ Regardless of the pmsecutur 5 role at s:mem:mg:‘the
judge will base his sentence on what he has learned about’
the defendant and the crime.The informagion that he
receives may come from many sources, Most recently,
pre-sentence reports have been written by social service

agencies distinct from both the prosécuting and defense -

attorney offices. It is critical that the judge receive all of
the relevant information that the prosecutor possesses.®
This transfer of information may take the form of a

memorandum or telephone call to the pre-sentence report

writers. It may take the form of a report written directly to

should outline alffff the factors that the prosecutor be-
lieves the judge should tonsider in making his sentencing
decision.

The contents thhl-; report may go beyond the simple
written statements of the case file. If the prosecutor tas

the judge with a c:g to the defense attomey. This report .

- met with the victim and various witnesses, he may have’

supplemental information regarding thie defendantand the
seriousness of the crime. In addition, he may be aware of
information that would not be admissible at rial, but
should be considered by the court. Hearsay information,
such as police intelligence reports, is admissible for the

purpose of seniencing. ) T
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" tion, such an expenditure may be . justiy

- . &
: 3‘- -

ng\ndes more ;nt‘ﬁrmatlgn to the Juﬂé tl;le
se¢ will #¥tempt tocither respond inkind or challenge
ttlﬂﬁxty of the information. This may. tum the sentenc-
mg int ‘an elaborate heanng and fi:m:e tﬁe :xmnd;ture of

wéghwf]e and if so, in whxch cases. If rape ha
traditionally psrgewed in narrow. terms within« juri
ed to changﬁ

judicial amtudes

8.3 The Vietim and the Police

Asdiscussed in the context of, plea bargaining (Chapter
V), the victim' and [he pul ice
a- special inferést in the outcomne of the rape :case. The
victim may seek retribution or st least a conclusion to her
victimization. The police desire a fair result that will
justify their efforts in the case. In addition both groups
may have information to contribute to the sentencing

" decision, They Ebvmusly\t@ye a legmmﬁtk interest in

participating in the sentencmg and bemg mfﬁnﬂed of the
result. -~ = ' o
If the police and the vn;nm write to the se ntencmg_]udge

or gven appear at the seqtericing, the effect may-be tq
e remfaree{fle ate’s position. The judge may be persuaded

b '{"Mlﬁnf'ﬂrtnatmn and interest; at the least he will have

WO paﬂlt:s that may have:

T
o

- gt s

s’

to justify hnsdegnsxcm to them. This is especially nfnpaﬁam‘
. in those casés which-have been resolved by a negotiated
may have n:ver seen the vietim or fully'

p‘l‘ea fnr the jud

judge’s impression t:_if the :nmg r,nay be hmned. |f nc!t,'

unrealistic. » -
h is somﬁumgs argued thst m\'mng the vn:nm ami thc:

Judge fmtmg hlm to be harsh with the ‘defengdant. Ttis
ﬁgth:p’ argued that this approgch or tactic may backfire as
«the judge responds to the pressure rather than the merits of
the case. The judge, however, is a public official, elected

oo appointed to perform the difficult task of making

> seéntencing decisions: There is nothing underhanded about
‘confronting the judge with the public and mmravgrsml

nature of this crime, LN
Inviting the victim and the pahee to the sentencing

* inevitably requires the expenditure of still more time and

resources. The parties must not only be kept informéd
about the changing times and locations of fhe hearing, but
they should be prepared forthe hearing itself if they want
to participate. Ultimately, however, the amount of re-
sources that should be expended begs the question of the
appropriate role of the prosecutor. If the prosecutor as-
signs a hlgh pnamy to the crime of rape, then these
functions may very well becnfn‘le roltine.

1y

NOTES

! See ABA Swundards; The Prosecution Function, 6.1 (1971)."

!

? Ibid., 6.2.
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The piﬁ:eeutar is anly one merﬂber ofa criminal justict
team that responds to the trime of forcible rape. Police,

~ medical personnel and victim cqunselors all have central

roles in the development of rape cases and their coopera-
tive interaction with the prosecutor is essential. It is very
important to the prosecutor that he have good professiohal

_relationships;with these groups, { for he must depend upon

therh to, investigate the case, gather evidence, testify at -
trial and gssist him in helpl ng the rape,victim. The purpose
of this chapter is to discuss these interactions and suggest
strategies that will_maximize their effectiveness.

9.1 Police,
Police departments are organized in seyeral different
ways to respond to the crime of rape; their arganizatiﬂn%

‘structure may dictate the style of polic&/prosecutor i

teraction. Traditional police departments dispatch pam:l

officers to rape.calls, and then provide follow- -up- inves-" "
. tigative support by detectives a day or even several dayS: :

later. The detectives may have little special training in_
rape cases, and.in most smaller jurisdictions they investi-
gsl: manx chércnmes i sdchnqu m rapes Seveml largﬂr :

umts at the detcctwe level The detsctnves are’ ﬂften

. tmnec; fo respond to the needs of rape victims and the
. difficulties of rape prosecution, They either report directly

to the scene of the crime or be gin their investigation within .
24 hours of the time it is reported. Thus, depending upon
the size of the department and its degree of specialization,
prosecutors will interact with a variety of police person-
nel. These police officers will respond to the crime of rape
with varying degrees of expertise, training and sensitivity -

Prosecutors and police were asked about their percep-
tions of each othef. ! Many complaints were voiced which
may be endemif to prosecutor/police relations and not
specifically refated to rape, Nonetheless, they seem to
emanate from a general lack of con
influence the outcome of these cases. Prosecutors com-
plain that the police are sloppy in their investigation of
crimes. They either miss important evidence or im-
properly seize, mark or store the eévidence that is gathered.

- They fail to contact corroborating witnesses or to inter-

view them adequately. Detectiveés are criticized specifi-
cally because they cannot be relied upon once their case
has been filed. The police argue that prosecutors view
their cases superficially and make filing and plea bargain-
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Yunication that can -

. number.of stnﬂeg:es*thmnghnut thecountry

e

i
i

ing dgeislﬁns withiout mﬂsulmﬁan md withaut fegafd to -
 the quality of the mvgstignﬁaq Théy complairt that pros-

problems of coimmynication have beeh attackgd by ‘a-
P
Many. pmmmm have sought early involvement in -
:ornplexfases stich as ripe. Some prosecuter offices have
24 hour-a-day liaison with the sexual ‘assault units of
police departments so that .police and prosecutors can
wurk tagethgr fmm the nm: of the rape repnﬂ T‘lus m:x
pahce to bexter percewe the rape mvgsngatmn fmm the
prosecutor’s rgrspectlvs of possible trial. It also enables
Lthe pt:lu:e to respopd more quickly and cnnﬁdenﬂy to
pmhnnﬁy complex legal problents such as when and how.
« to arrest or conduct a search.. :
Pmsezumrs have participated in: the training of pcﬂn:e

" ecutors give inadequate; guidance at the same time that -
they éxpect the police to file ‘petfect caséis. These- ganeral '

S

for, complex casés such as rape. The trading of infor- . -

m&hon in the’ context of training allows each side to
understand thé~weeds.of the other. The prosecutor, for
example, can push the consideration of defense tactics
back into the police investigation so that the police can act .

more expeditiously to close off possible defenses. The " .

paperwork requirements of the prosecutor can be better
understood by thé police if the utilization of such data can
" be fully explainéd. The police can be instructed regarding -
recent statutory changes, important case law and local
court trends in a mam! that will facilitate théir daily
work, .

Prosecutors have increased their efforts to keep the
police informed about the pmgn:ss Gf thelr cases. T’here is

Pmsecutors aﬂd pohc,e have alsn mst ona regulf EESE‘S m
discuss current cases, to review general ppoblems of
personnel and to consider how past errors can be avoided.,
Formalizing general lines of communication can facllnste
the spread of lmelllgehcé information between agencies.
Police and prosecutors have worked together tg create
standardized recording forms so that key issues to the
prosecutor will be consistently addressed by the police.
The diversity of reporting formats can be a severe pmblem
to prosecutors who work with several police departments.
Prosecutors have alsp' encouraged the use of standard

L]
=

55
«®

s
X
sxé_\



Eh"i tim .

Wl

: means to develop thgse programs. His responsibility may
be to alert senior prosecutors in policy' making -roles to

 particular problems. In addition, however, the prosecttor

can set the tone‘for improved pollce/pmg itor relation
-xwi!h:n the context of his own cases. Prosecutors who were

" interviewed suggested several approaches to communica- -

tion problems at this level. |

dctgcuve who is responsible for his case. An appointment

. dan#*pe made to dlSEUSb the .details. of the crimé, the

" .timetable for its prosecution, what remains to be done, as

Q

ERIC
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~weli as to* geﬂgrally explan: the stréngths and weaknﬁ;‘ies
“of the case.- Not only is such a_conference vital to “the

' rrihasthei“rape klt e
The - mdmdual trial_prosecutor may have inadequate”

The prosecufor should, make early contact with the

- pmsazumr $ uﬁﬂerstaﬁdmg ﬁl"*fhg case, but it'suggests to"
- "the detective that the prosecutor respects his opinions. If

~ the prosecutor later needs assistance from the detective, a
. foundation of mutual respect may facilitate cooperation.,
Often lhe detective will sit.with the prosecutor at the
counsel table dunng trial;_not “only does he assist the ~

prosecutor, but he - recogmze.s his central’ role m
the prosecution. - - - :
Prosecutors should not be re,nc:ent about criticizing the

y police with regird to their work. It follows that pros-
ecutors should seek the advice and criticismof the police.”

* Very oftén both pat
srgmﬁc:amly more ex

3 detective persnnnel have
’ncg'm_c?nmmal justice thun the
prosecutor has! yet 't may “be a-hint of prosecutor
CDndEsCEnsmn The goal is to forge’ continuing-profes-
sional relationship so that the police:antd prosecutor can

£

_.depend upon.one another. Without this cooperation, the "

* possibility, 6f efficient and SULLES&E@! prosecution uf‘*‘dﬁ*

cases is significantly dlr&mshed
' 9.2 Medical Personnel: | D

It should be standdrd pm{:;:':du?é in EVETY S xual assault
case that the victim‘is examined by a specially trained
physician. This may not only be important to the victim's
health, it may also be critival to the success of subsequent
cnmlnal prosecution. It is therefore imponant thay the
pmsﬂcumr investigate whether medical examinations for
rape victims are routinely given inhis jurisdiction and if
such examinatjons are conducted withrthe possihility of
criminal pms&culmn in mind. The purpose of this section
lYt to instruct medical personnelabout their résponsibil-

itigs. butto suggest to prosecutors what they m 1éht expect

frol medical examinations, hospital prmtdurcsand med-

ical persnnne:l A

victim can be dlvnded into lhfLL phkn;s (]) ;ftmml
Dbservatmm of the victym; (2) the taking ot a limited
medical hﬁmry and (3) the physical exarmination and
recovery of physical evidence. The doctor’s abse rvations
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of the victim should include reference to her Eﬂiatimial S
condition. This can range from bewilderment and dis- .~
" .orientation to shock, incoherency, fright, remorse, or

indifference. The doctor should also observe the victim's

‘general appearance with special réference to disarray,

clothing tears, stains, dirt deposits, fordign hairs or fibers”

sufficient specificity that the doctnr can recreate ms obser-!
vations at a later timé. : '

The doctor should also gather data regardmg the Jnci-
dent and the medical h;smry of .the victimr, The mqmry
should assist the doctor in dete.rmlmng what to examine'
and: ‘how -to IﬂtEfprEt his observations. Some d%ta iterns
that the physnclan rmght remrd are: 4 .

Namé of vietim. .

Address of victim.

Age of victim.

Marital status of victim.

Last menstrual period. i

Is victim pregnant?

Last time, victim engaged i in consengual cmtus.
which may account for the - presence - of
semen in vaginal speclmen .

Date, time and exact la«:angn whare atta:k

o oc:cuﬁgd! .

Was victim wearing preSent garments at nhe
time of the assault? . .

Did vigtini know the assailant? :

Dld the assailant’ have a weapnn"’ If'so, what L
type? MW o

‘Did assailant bind the victimd

Djd’the-gssailant infligt bodily harm?

llam E‘folp&] victim to perfuﬁ'n acts

-
it

d 24 ITanr, perform acts of buggery” »
Did assallsn.t perform act of cunnilingus?

'~ Did assajlant engage cmly in the act of sexual

~r intercourse?
Did the assailant insert a forengn object into the -

vagma or rectum?

ilant wear a condom?

Did assailant have an emission?

What did victim do following attack regardmg
hygiene?

Did the victim injure her d‘isdllant"’ Scratching?
Biting? Other?

L 4

In addition to a general. physical examination of the

'Obviausly, these observations should be recotded swith "

victim, detailed gynecological observations should be, a

made. Skilled physicians can detect subtle scratching,
bruising-arid inflammation within the vagina which can

suggest the use or excessive force though not necessatily ,

unlawful conduct. In addition, the doctor should e xamine
the exterior of the body for the presence of semen (espe-
cially on pubic hairs) and Dther foreign materials such as
hairs or fibers. S L :
* Swabs and smears are rmjtmcly taken and Exammed for
the presence of semen. A *'swab'"is defined as a material




*tals have considered

removed from the interior of the body orifice by *'swab-
bing’" the interior of the orifice with a cotton applicator
(cotton swab); the cotton swab 15 submitted to the crime
laboratory for examination. A smearis defined as material
removed from the interiorof the body orifice by swabbing
thie interior of the orifice with a cotton swab and then
gently rubbing the material from the swab onto a micros-
cope slide; the slide is then submitted for examination
Twa swabs and sMmears s’hould e ta kgn fmm aach relz vant

thg typé Qf spetglme,ﬂ. amj [hE mnmls of the. mEdlLdl
personnel obtaining the specimen. In addition, 1t may be
necessary o draw blood from the vicum, obtain head or
pubic hair samples. or fingermail scrapings Once again
all specimens must be separately pac kaged and marked.

When medical or laboratury personnel icinove foreigi
materials from the clothing of the victim, the specimens
must w0 he caretully packaged and marked. The spec
mens should be marked with the nanie of the vicinn | the
date, the type of matenal ranoved the lovation on the
body or garment where the matertal was ooy cied and the
initials of the medical personnel w ho emoved the mate
rial It is often suggested that labels on all test tubes o
vials be attached with '[,;[Féj naddion to normial adie =i es
found on the backs ot labels \

This hiat ot possitsle wedical and o

Blontlai: Lo Tendsfiass

1z obviously nole shaustive ltalength howevet

] sUigpealy
the need for the prosecutur o undénstund the eoidentiary
pussibilitics ot the mctical coamitiation and the need Lo

courdinate v b Lo dl Tﬁﬁl\:ql peironnel movne juttisdie

tons have Jdeveloped a standadd repoiting tomi for din

tors Thiscnaures that evrde nce o potentiad orensie alue
will ot be overloohed \;"&’rgll;l“z s }i!!\ Al s s b biav e

had little exvreitoie on traifg ot e < s o ol

gt tonn ba= b

Ax chis

pape vICtins A sanngile of thie o

meluded o appendis ot chapne. faiin
suggests s important not only tiat the ap pioy rrate tests
Fut

propeily recorded ang an adequate < hain of Cusody estabs

and obsevations be nade. al=e that the venalos b
lished to assure the admissibilite of evidence at trial
Hosprtal procedire s The prissecutor should e awace
of how rape victuns are teated by logal hospiials liow nsl
tive medical treatine it candeter s W b Fefrnling as
much as can the mnrc pﬁbllkmd pulive and prosec utun

insensitivity. The proggeutor mighe include if Tocal hospi

Fie following neiex

& the length oftime 2 s Lot st awan hos
medical examination.

® where \he must wat.

® how her emotional nec.s
time;

s whether parental permission i~ required for
the examination ot mun.a=

e el dualieg clas

[

LY
» who will pay for the cost of the medical
¢ xamination; and
» what information s made available to the
victim regarding future medical needs, coun-
seling services and the reporting of the crime.

‘I'he hospital, in partnership with the police and pros-
ecutor, is obligated to ussist the victim and encourage her
to report the crime.®

Docrors drd nurses.
interact with one or more medicallfpersonnel who
examined the victim —most commonly with the one
examiner who is subpenaed for trial. Prosecutors have
noted several problems in this doctor/prosec wor relation-
ship, some stemming from tradtional doctodlawyer an-
tipathy and some resulting from the unique features of
rape. Prosecutors report that dectors are rarely an vious (0
are difficult lo locate for pre-trigl conlerenves, do

Ultimately the prosecutor will

testify,
not enjuy comimal cases in general and rape cases specili-
cally, and are often ineffective witnesses

Many of these problems arise because rape v et e
wahe it to large | public hospitals by the police and cxarinied
inemergency rooms staffed by intems and reside nis who
are often forergn doctors who do not speak English well
I'he docturs are often 1n another rotation, hospital . vit o
Suine of

thie prablems are thuy syslemic and have Iiile to <oow b

evencountry by the time the case comes o il

per=onal relations between the prosecutor and the doten

It may be useful for the prosecutor, Teonjunction siththe
police o contact hospital administrator= and alen them oo
the siceds of the criminal sl sy sl Sue hies it o
have wollled Closely with citminal Justi ¢ apeiics oo
[EERE Ay PR F LA

have assigmed spectally bained phystcian=
rrms for Furpiuse= at Fedpe v Wil EXarniNallog

[t 1= diffieult o é*’;lliﬁillz‘ig aboutindrsidual ple o
promceuton relagons Mosl prosccutors seck o a
comtinuing sanilact sith e dosta Pro=ccuen - G, T

S0itie vaase fothe dJL[L-H = ihal bl sornde i

¢ aplainthe
BINT|

caan be clear

doton ax o witness oul ot

10 the trial Atthe tune ol trial they cusase

”} vall the vpdet sshen i
necess y [ facifate s schedule. Prosecutonr <housd te
agware of lowal tuading errangements with prnate aid

public phystcigans so that par ment. i meceary v s
expedied.

Nurses are a potential group of witfe—se s that are olicn
While they vannot supplant the doctar »
they » Psur =g~ Oflen
have a greateropportunity (o obse rve the cinnioial cond
won of the victim than does the docton who niay smphy
p:rturm thc routtne physical examination ad icave i

wserlovked

medical testimony, can reinforce it

remainder of the work to the nune
9.3 Vietim Counselors ST
In most majorjurisdictions victim se i wes aig -wﬁﬂlrhk
titough Jocal rape crisivocenter outpanien Raspital
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clinies or community health tacilities. In these proggams
professtonal counselors are available, ofien twenty-four
hours a day. to assist the victims of sexual assault.’ |n
addition, several prosecutor offices have initiated either
genergdl sepvice progruns forcrime victirms or specialized
rape programs where advocates perform similar functions
to those provided in private rape crisis centers * Close
cooperation between the prosecutor and these vicum
counselors will notonly assist the victin. but will helpthe
prosecutor in the development of his case

Brosecutors who were surveved as part of this study
indicated that the active imvolvement of a victim advocate
N a rape case can be very valuable to the prosecutor
Prosecutors generally believed that rape victims need 4
degree of attention, assitance and rernforcement that the
prosecutor 1s urable (o provide. piven thggyunstialnts of
The victim adsovate whe

his schedule. lrulmng and roe

experise 1 the emotionial needs Of sapre v ICUIIE can

ha
ré[f;\; the [rivsec utal of cortatin it (Esprenstbil e
and thus allow Bim o coracntiate on the ore tedhingy

and  Tamilia provesco st Lyoad it the

=l vl
advocate cin directls ass s the prosecutor with hie e
VOICUITT (0% Oy Cats iialhiain v oiilas | waeh the o lhin

remind her of

trin=poT ion <hild cae

appelonene il and assrsl Fer 1o aaiigling

cd elease fronny v oFk
school By bl i e o s uton wnde i s 1H victng s
plnfﬂci(h the advenale van e et B i Hiesvenisannde a-
abad 10t

't ML Y fus R a4 *wluf'it‘ Pt rdosd Lax Yx}

Haone Sith e vicfni provpsbalien of the sting

foor tanal

the victon thiomah ihc cntin Lol patma o osal hlave g

st eantt stw bl 1y ng i fluc wontbin st crnally it
shs i thig

advocai Gai bl podie g ats o o oo Ui

je=lls \'plfﬁcd h&h"-l'll"f—, tened aind P TR IO

/ -
Sonne/proses hois S pr ceed SREPO g abeeae o,

clvenaly Beroos g adson atos e b sl aethes s e
plicating oo e im “he voom v s Lias i s hiad G b
enplatiedd ) snbad 0 o one sl peedne Al
ol vadedd v wn oy melvad o aghn v pong wath
h\i‘s!ihr:‘. Phicie Wa==ohiae ot s thal s oo ads, ales

were Hipoerpetly manied They sweie tnca=08 G Gl

, or the

Where a victm advocule is involved with ac
prosecutor neerds as sistance, he should make early contact
with the advocate and establish a working relationship.
Their primary concerns may be different, for the advacate
will focus upon the victim and the prosecutor upon his
cise; but the obvious overlap should provide a basis for
cooperation. The prosec utor should acknowledge the ex-
pertise of theadvocate by disc ussing the case with herand
asking her advice. By recognizing the imporante of her
role he can work to insure her unde rstanding of prc:cedure

and her positive invol vement with the case.

For mast prosecuting agencies, local rape t;rl‘s)' center
provide the only practical means nfextenﬁir} 'services 1o
rape victims. General cooperation with alﬁh ageﬁuss can %
be enhanced by the exchange of s peakers. jojnt training
programs, o1 the appointment of a perma nefit-diaison, If
the prosecutor can become actively invOlwead: withe the
seivive agency. Then advocates. msh‘he‘ﬁiftﬂunfmy
atd betier able W assist the proseagt ; )
for «icum care and aggieshe P
Toundation tur such mteraction >

? 4 Conclysion g‘%
Cly o all party o e & o nat justice ‘ysfﬁﬁl Sl
SO, goals dnd uﬂumpuue%@lﬂm [jpt:_xéﬂl Thﬁ.y,il

cOuperale 10 assistrape victim s and 10 incregse the possi

bility of vomvicttons Without ‘the suppon of thorough
police investigauon, comprehensive fore nsic examdnation
of v msand professional victim counseling. the pros-
eitor will be anlikely 1o significand y affect lhekpitl:rn

ol low reponng and conviction rates The prosecuon

it worh to 1 nsure such coope ration andpsuppaﬂ. Nt

siilyan he address these issues direetl¥7by working with
sthes agonaies, butby aggiessively filing and trying rape
cases he can himasel f set the tone of the vaminal. justice

“yens s Tespons€ to rape  The recent publit artention

lmuscd upon thi= ¢rime has raised ?ubhi*g Ape Lallons

(hat victiins van be (reated with cormpassion and thatthe

crime of tpe wan te conrolied. These ae Isgiillﬁaté

expectalians tv whihthe prosecutprhas an obb gation

sfatep s o even proside D mvorrect snbognatoon o the fespiind \;

VICTI S preggh bl » | Cse nted e Il usdog ol !
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e 1 “ape V-oowaull Tews Vedieine ﬁ*ﬁgéplﬂ‘l‘lbﬁi 1974, pp 59—‘&. Ry

Friencilh rape miaT L e el em glepes . and e pected Hape™ ' dmercan College of Obsretricians and Gyaecedlugiv s

cv b dained o the
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satfigr |F(l =g g prhyo=is
In?umm(lwn fegaiding the comteni- uae aday wdabg b o such ot
can he oblafned from the Soutawestem Instinute of Forgns e Soiences
5230 Medical Center Drive. [3allas, Texas. 75215
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Teo oud Hotlenn . Nuniber 14 (1970, revised Apnl. 1972)
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sec Lisa Brodyaga. et ., Rape and Iis Victims: A Report for Cilizens.
Health Facilities and Criminal Jusnce Agenctes, Mational Instiuge of
Law Enforcement and Criminal Justice, Law Enforcement Assistance
Administration. United S tates Deparment of Justice. 1975, pp. 5586
® For a general discussion of community based victn Services seo
Lisa Emdy'aga. et al.. infra.,pp. 119-153:fora general discusson of
@

g g

{ liﬁépgm’w FEISpt‘C;
vachey ', The Prosevutor, 1l (1978, pp. 357-3¢
Forable Rape. Prosecuror, Adimrustrative wid Policy Iswes published

prevsecutor based victim sprvices see: Harl

tives and New A

by the National Institute of Law EnforcementSind Criminal Justice, Law

Enforcement Assistaiice Adminstration as part ot this project,
Chapter 3
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Appendix to Chapter 9

ot
’ . ASSAULT VICTIMMEDICAL REPORT
Form A 3
Patient Interview Form
== — #
Please type or print sll information chnrly
For explariition of each item, see corresponding number in issociated pmtnenl
This report may be mmpleted by -ny li«:em:d or cenLﬂed hulth pl’ﬂ%ﬂhnﬂ .
1. Dlte af!merview . J:, - - 1 Timeuﬁntgnfkvl B .
3. Patientname ____ o . _ 4. Meddicalfile no. ___ —
Last
S. Patientbisthdate ¢ Patient Ffy . 7. Phome_______ _
8. Patientaddress ______ L
e e e e S e i e e e T e e s = S

Permmun for Inl:ﬁ J

B -ssion is hereby gramicd co the medical staf f of.

9.  Hospial/Clinic/Private Ductos Mame L - _ _ _
10 Address ,_,j’ B o
L] To p:rfurm 3 medivel untcavicn and & phyalgléi@][ﬂlflhﬂlﬂtﬁ ;b!' ] _
ol rorsion et o o
L] 1o release the results of this € Amunina ii‘&ﬁ a labﬂrlm:yjp:um s and lmlﬁg;nﬁh& propér leg;l authorities,
fe
1l Fatteat slgnstuic - e o _ 12, Date ___ —
13, Ot Parent/Guasdian signa fure o _ o 14. Relation ___ e
15 Wuness sinatwre 0w~ 16, Date e
i e e
i6 F;nenl 5 description of assault (Rﬁ:urd i pitient’s words. Indude all spontaneous qtteram::s)
/ ; |
e :
& I: K
: A
.. %
17. Date of asmanlt ___ i . L e 16, Thaic of assanlt __ e
"¢ g g
(e .
o ist Copy - Mwdical Récoras £ ood Ly Foiiod 3rd Copy =!§;}g§nz 4th Copy  Frosecuior

ERIC
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19. Note indication of pain in patient’s own words: » , >

20. Check pain and symptoms mentioned:

skeletal muscular pain .. headache - tenesmus

abdominal pain . bleeding . dysuria
. Gincharge , ___ other

_ _ pelvie pain ,

21. Has there been recent trearment of any disorder?

. * No _Yes  Degeribe __ e S e

- 22. Has there been any cleansing since the asault?

Ne _ Yes Describe . e e ,f

23. (Vaginal assault only) LNMP = i e e - -

24. (Vaginal assault only) Date of last previous coitus befose asmault ____ R e

" 2% - Additional remarks:

. - :
[ _ _ ,7 ,E’ - - . ) L

I understand that the law  oasideis che examming Dee...d4 or cergdied health professional a an eye witnens in the body of events
surrounding s potential crime. What a patient/victim says to medical staff may be sdmisble 12 sn exception to the hearsay rule,
and these statemnents may be important in determining the truth before a judge or jury. | agree to preserve these statements as part
of this patient’s history. ] ,

26. Interviewer signature . e . —_— — R

P Interviewer name____=- e —— - o

29, (If known) Termination date of ghisemployment . _

30. Interviewer fluent in English _ __ Yes . ___ N

. Sov - £ AR Ca s Prgsaculur
%, )5t Copy - Medical Recasas s Lopy - Faiaht thCopy - Prassioloer
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ASSAULT VICTIM MEDICAL REPORT

Form B
Patient Examination Form

Please 1ype or print all information clearly.
- For explanation of each item, see corresponding number in associated protocol.

This examination and report may be completed by any licensed or certified health professional.

31. Dateof exanination ____ N e 32. Timeof Examination __________
‘ oF
33, Patient Name _______ e _ — oo 34 Medical File No. __ _ —
Last First )
S i e e e T e e e o i i e o e e e 2 e S S S e i R e e ol S e e e e e et e o S e e e e e e e = = =
35. Appearance of patient'zclothing: (Check if yes),
__ Missing — Soiled or muddy _ Leaves, grass embedded
e Tgm » . Damp or wet _____ Other as described .
Saoiled . . Blacd Btains o e N e

——— =
Patient changed clothing between assault and arrival at exgriluation?

Yes ___No

7 3 .
ltemize clothing placed in containers separately and tagged fuc cvidence,

B

- ¥
;I‘féﬂi'

Deseritz presence of vauma o
possible source such asteeth cigaretee

y

¥

39, - Itemize photos or X-rays of patient:

-
| st Copy - Medicat Recoras

ERI
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\

40, Describe exterfind perinesl or genito pelvic trauma: L
7 - 7 : »

Describe intemal trauma (Speculum and bimanual examination):

__ Lacerations present, Describe:

42 Isthere discharge? No ___ Ves Deacs ibe:

*

43, Checklist of symptuins of Laticme nanital 2 sl.aa.
=

[ Patientacsins casiemely yuiles pambis - iBdcs . e coposatve - Bhuws Bk emodion at ail.

[C1  FPatientsays little ui nothing, svems untsble . falk

[ J Padient eries louadly and contsually us 8 Ry stetical s bk B
[C] - Patient Iaughs, jokes with those arcund  mcongruo usly Eii‘!ih;n isud

[C] Patient expresses fear that his/her body was broken, permanently damaged or changed 1n some way.
] Pgt}enr exhihits serious breaks with reality, egg'..séﬁgufy‘ a:;d’itmy or visua] hallucinstions.

[l Patient expresses fears ot (alling apsrt, going crazy, dissppearing.

[ Patient refuses to leave the facility.

.

[J - Patient expresses suicidal ideation.

Other____ o e -

-0

[

| 5t Sopy - Medical Rmcords frw = BY - B ira Copy - Patisnt 4th C
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44, Immediate Laboratory Examination of wet mount slide: (List source affecied area and check resuli).

List Source

4 . . .
7 Sperm Sperm Sperm S
Absent Nonmotile

Areas o B B
— L — e = - - —— - = — - = E
e = ——— — — - —_— —,— —
— e — —— S —_— — I —— e —

45. Signature of Legal Authority recelving this information, clothmg aid the tolluwing specumens. _

46 []

47. []

+9

—

k1.3 Eomsariisibag beallie

37. iu'g;i < eg BRYSL o i o . o )

v

Air drted collun awabs 2 ssts [tom affected aica (liat bBuady svisca)
Dry unstsined slides (Iisl bedy Sources)
F fbers from patient’™s body

Cumnblug fiues paticai s lsgaal

Coaniribrlng fsees ik &a o

o B hau samiples puil. d Irs..,.

§2 ctimiads peattent o head Lads pulle LA Ryl regastis ul 4

wehand sic dried

Salive sasfige! coliva dodh b parn oo

F diwpen el pAllcG s Lisrtd dabad se L L it

Losdy of

sued fhat the a TN L st s d [ T R 1] T L S
be cali:d to tesiily and be Cross-eqa.nmed abouli m} imndings in this
f

wding & pulealias worme aad bast | oLuag

[N 1151 (VR . e . - .

i

A5 (I ke WI) Leeintaiaslons dt 01 thas ijihe N B . _ -

59, Eaaustner Thignimn Engliat,

Yes , NG




ASSAULT VICTIM MEDICAL REPORT

FormC
Patient Treatment Record

Please type or print all information clesrly.
For explanation of each item, se¢ corresponding number in associated protocol.

60. Date of treatment __ e e 61 Timeoftreatment ______

62. Patient Name ______ _ _ — 63. Medical File No. ______ —

I. You have the right to considerate and respectful care by ductura and nurses
1. You have the right to privacy and conlidenitality fut yuwsslf ard yotn medical secusada
3. You have the right to full mformation sbout treatment

4. You have the right to refuse or choose treatment offered and (o leave the location of medical service when you wish.

Tests given

65 GO cultwe

67 Pap smea: Tes i 06 Fiogaaney test . hss o e
89 Uther infu. .uai, s 5 i sl

Treatmesio glven (6 peli ot

70. VD pruphylaxis i . "
715 Medicaivn gise.

72 Medicstion Preacs.

73. Q!Eéi ticatsncul RiVen

A
Future (reatinent planfic » L;?‘

L

74. Transfer (v another medie. . dily . . [

75. Appgintmeni tn 6 wechs lur e pual G [EE oaLand éjt;;m!lgy tesl.
&
;!

Date _ . . inne / _ Fiace

76. Referred for csesurmaciling, w0 ttiuduecd [OF 02 . o, 1w

P s S ==

QO
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